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Engineering Factors in the Law 


of Waters 


BY GEORGE F. LONGSDORF 
Of the Sacramento and St. Paul Bars 


, O the engineer a 
river, a swamp, an 
excess or insuf- 


ficiency of water, 
or a derangement 


of its flow, is a 

physical fore- 

s* ground with a legal 
backgroundof 

. To the average 

lawyer it suggests a foreground of legal 
“rules” postulated on an unproved and 
dubious background of physical facts. 
If each ignores what the other knows, 
then “sometimes the engineer says the 
lawyer is an ignoramus,” and again, 
“ ‘Sometimes the engineer,’ says the law- 
yer, ‘is an ignoramus.’” Not only in 
water problems, but also in many others, 
is an intelligent and sympathetic co-oper- 
ation between the practitioners of the 
two professions necessary, if correct, or 
even approximately correct, results are 
to be attained. Modern science can af- 
ford correct premises on which legal con- 
clusions can be drawn; and by resort- 
ing to it, “hard cases” as well as the 
proverbially resultant “hard law” may be 
avoided to a large extent. Especially in 
water questions is this true. The hy- 
draulic engineer or some member of the 
allied professions should always be con- 


sulted whenever there is a possibility 
that either the facts or the consequences 
of a given situation deviate from the 
ordinary or normal physical predicate on 
which the water law is postulated. In 
the courts, too, an attentive consider- 
ation of the knowledge afforded by the 
physical sciences will do much towards 
avoiding the error of applying a general 
rule to an exceptional case. It will re- 
veal to the judicial mind which cases 
are exceptional and which are general. 

The water law of America was de- 
signed to fit Europe in a day when scant 
attention was paid to engineering facts. 
In so far as American waters differ 
from those of the portions of Europe 
where the law was designed, it is a mis- 
fit or an accidental fit. Neither Rome 
nor England had a Mississippi river, or 
a Colorado, or a Rio Grande, or a Sac- 
ramento, or a Red River of the North, 
or a lake-sprinkled region of marshes 
like Minnesota, or a river inclined, like 
the Missouri-Mississippi, to wide and 
sudden changes of its course. The legal 
problems presented by the floods in these 
rivers, the drainage of these regions, or 
the disturbances due to great changes in 
their courses, never arose in England or 
in Rome, and such law as was worked 
out by experience in lands with similar 
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conditions to afford similar questions and 
solutions was not consulted by American 
courts. 

For another thing, the law as a whole 
is made to fit normality, while waters 
can scarcely be said to have unvarying 
normal characteristics. The books are 
full of futile efforts of judges and writers 
endeavoring by artful definition to cata- 
logue into legal categories all the con- 
ditions of water with their respective 
formulations of legal principles. For in- 
stance, to talk of “surface water,” in 
describing the great floods of the lower 
Mississippi or the Sacramento, spread 
out over miles in width, is just as con- 
fusing as to speak of the submerged area 
as a “water course” having for its banks 
the hills at the edge of the great floor 
or delta of the valley. See Cubbins v. 
Mississippi River Commission, 241 U. S. 
351, 60 L. ed. 1041, 36 Sup. Ct. Rep. 
671. To fall back on the term “flood 
water” invites the confusion between that 
term and “surface water,” because in 
many jurisdictions surface water includes 
both run-off from precipitation and 


waters escaped from the confining banks 
of streams and become vagrant. 


The 
term “flood water” also entails the ne- 
cessity of distinguishing between “ordi- 
nary floods,” which submerge lowlands 
every year, and “extraordinary floods,” 
which exceed the anticipatable annual 
flooding. 

There must be, therefore, a body of 
law applicable to waters in their irregu- 
lar or abnormal actions and conditions ; 
and such a body of law is gradually be- 
ing developed. It must be free from 
the constricting formule in which the 
law of normal or regular waters is 
framed ; and it is rounding out into that 
freedom. It must not lose sight of the 
factors which engineering skill may make 
known or may introduce as a conse- 
quence of efforts to protect or measure 
the rights of individuals or of the state; 
and it has not lost sight of them. Into 
all such efforts enter actively law, engi- 
neering, and industrial and agricultural 
economics, and meet as they enter the 
unique physical geography of the regions 
involved. Lawyers must not ignore or 
misjudge the other sciences. 

A conspicuous example of such a prob- 
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lem and of the interrelation of sciences 
combined for its solution is the problem 
of flood control in the Mississippi and 
the Sacramento valleys. These two val- 
leys and their floods are similar in some, 
and quite dissimilar in other, respects. 
In both valleys the law recognized the 
right of one owner to keep “flood water” 
off of his land by means of levees, though 
it might thereby rise higher on his neigh- 
bor’s land; but physical science told the 
people of such regions that unregulated 
individual reclamation would eventually 
lessen the submersible area to a point 
where the rising flood plane would break 
all levees and destroy all protection. In- 
creasing flood devastation also told them 
how fast this situation was approaching. 

Both the Mississippi and the Sacra- 
mento rivers in their lower reaches trav- 
erse delta floors, and their banks can- 
not contain the run-off that is presented 
to them to carry. These banks, built 
by sedimentation, are unlike eroded 
banks, in that they are higher than the 
land some distance back from the stream. 
In both valleys the rivers are flanked 
by so-called “basins,” the rims of which 
are the sedimentary banks of the main 
river, the sedimentary banks of tributary 
streams, and the high lands at the edge 
of the valley floor. In a state of nature 
these basins served to catch and hold the 
overflow until the river could discharge 
it, or until it could escape lower down. 
In the Sacramento valley these basins 
are 10 or more feet lower than the bank 
elevation opposite them. This was na- 
ture’s device evolved from the geologic 
times, when all the Sacramento and San 
Joaquin valley floor was an inland sea 
rimmed by the Sierra Nevada and Coast 
Range mountains. The sediment from 
the mountains filled it and the land 
emerged. Then the waters began to 
form channels, and to build up their 
banks higher than the remoter land 
areas. The Lower Mississippi was also, 
so it is said, an inland sea far up to- 
wards the mouths of the Ohio and the 
Missouri rivers. It was filled with allu- 
vium, leaving high banks with a laby- 
rinth of bayous and sloughs to receive 
and contain the waters which the sedi- 
mentary channel could not carry. There 
are lands of unsurpassable fertility in 
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both these valleys. There are cities and 
towns in them. Great areas have been 
reclaimed by encircling levees, because 
man needed these lands; and great areas 
are flooded from time to time and levees 
are broken with vast loss of life and 
property, because nature needs them for 
temporary storage of excessive waters. 
She always prevails when her need is 
great. What is to be done? The law 
permits men to reclaim lands from sub- 
mergence, but every reclamation dimin- 
ishes the submersible area and increases 
thereby the danger of floods. Nature 
must be satisfied, and so engineering is 
called to the task of reconciling nature 
with industry, but it attacks each prob- 
lem on its own facts. The Mississippi 
solution would work mischief in the Sac- 
ramento, and vice versa. In the great 
river the Eads plan was adopted of con- 
fining the river within its banks, ap- 
proximately, by means of levees with 
wing levees running back up the banks 
of tributary streams. The object was 
to force the river to scour out a deeper 
and more capacious channel for itself. 
That not only promotes the interests of 
navigation, but also tends to control the 
floods, and also permits reclamation and 
improvement in the basins. Necessarily 
the flood plane is raised and some land 
is submerged or rendered more in dan- 
ger of flooding than before, and so far 
as this is due to “accidental and ex- 
traordinary” floods, it is damnum absque 
injuria. That is to say, the engineering 
works, vast in magnitude and affecting 
the river for hundreds of miles of its 
course, have produced a set of condi- 
tions and reactions on which relative 
legal rights are predicated; to wit, the 
right of the public to improve and con- 
trol its great navigable waterways, and 
the right of individuals to protect their 
lands from devastation. To say that the 
engineering works must do no conse- 
quential injury without compensation 
would be to forbid their beginning and 
to make the paramount rights of the pub- 
lic in its streams subordinate to the 
rights of private owners ; and, moreover, 
it would make the right of self-protec- 
tion illusory and dependent on the oppo- 
sition of the few. Recognizing both the 
paramount public right and the private 
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right of self-protection against floods 
(somewhat inaptly called the “common 
enemy rule”), the United States Su- 
preme Court in Cubbins v. Mississippi 
River Commission, 241 U. S. 351, 60 L. 
ed. 1041, 36 Sup. Ct. Rep. 671, has sus- 
tained the legal propositions just alluded 
to. It and the case of Jackson v. United 
States; 230 U. S. 1, 57 L.. ed; 1363,.33 
Sup. Ct. Rep. 1011, as well as others 
previously decided where the same facts 
were involved, will afford an interesting 
and profitable study. They cannot be 
expounded here in their full legal mean- 
ing and history without getting the en- 
gineering aspects out of perspective. 

These cases upheld the right to es- 
tablish a uniform plan and system for 
levees, which would control floods and 
improve the river by means, in part, of 
the levees by which reclamation was ac- 
complished, although the consequence 
was to leave some land outside of the 
levees, and was to increase the flood 
plane on other land. The right to self- 
protection by levees was not denied, nor 
was the right to destroy private lands 
without compensation established ; it was 
simply held that primitive conditions 
have passed away, and that the new phys- 
ical conditions are attended with new 
rights which are relative, and not abso- 
lute. 

In the state of California a similar con- 
clusion was reached as to the right of 
self-protection by reclamation, but it was 
based on the “common enemy rule” (see 
Lamb v. Reclamation Dist. 73 Cal. 125, 
2 Am. St. Rep. 775, 14 Pac. 625; San- 
guinetti v. Pock, 136 Cal. 466, 89 Am. 
St. Rep. 169, 69 Pac. 98), and the rights 
of the public were not involved as in 
the Cubbins Case. In the Sacramento 
valley, other factors of an engineering 
character are present, as well as a dif- 
ferent physical geography. Thus, the 
rivers are short and head in the near- 
by mountains ; the flood waters are pre- 
sented quickly; the channels are badly 
filled up with detritus washed down in 
the days of hydraulic mining; there is 
existing navigation of large and impor- 
tant volume on the Sacramento, and it 
must not be impaired, rather improved ; 
and all precipitation is in the winter 
months, while the summer is rainless. 
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The flood plane is constantly rising be- 
cause of reclamation of the flood area 
and because of the filling of the river 
channels. Reclamation must not be 
checked unless great areas of fertile land 
are to be dedicated to waste. The river 
is only one seventh to one third large 
enough to carry the flood at its maximum 
flow. If it were made larger there would 
be insufficient water for summer navi- 
gation. A board of United States Army 
engineers devised a plan, which was 
adopted and is known as the plan of the 
California Débris Commission, whereby 
water enough for twelve months’ naviga- 
tion is assured, current enough to scour 
out the débris will be attained, floods 
will be controlled, and reclamation fa- 
cilitated ; and all this in such a way that 
75 per cent of the cost will be borne by 
local assessments for levee building. The 
channels will not be enlarged, but an 
emergency channel or “by-pass” of huge 
capacity will be constructed substantially 
parallel to the river. The sides of the 
by-pass will be formed by levees having 
the dual object of protecting adjacent 
lands and of containing the water in the 
by-pass. At chosen places lateral by- 
passes will tap the river, while the main 
by-pass heading in the river above the 
deficient part of its channel will dis- 
charge below a point where overflow 
is to be feared. Water will be allowed 
to escape from the river into the by- 
passes only when the river is bank full, 
and thus the river will be kept at utmost 
capacity for the longest possible time. 
The by-passes will serve as auxiliary 
channels and also as impounding basins. 
Reclamation is actually helped by the 
plan, and complete protection is afford- 
ed to cities, towns, and farms in the 
valley. Even the by-passes will be us- 
able for pastoral purposes when the 
water goes off. 

Now the law which sufficed for primi- 
tive conditions will not fit the conditions 
begotten by this plan. Leaving out the 
organic and political law points, some of 
the legal questions were: Right of land- 
owners in the by-passes to compensation 
for the easement imposed ; right of land- 
owners to damages for raising the flood 
plane ; right of landowners to be compen- 
sated for the expense of raising existing 
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levees to meet new requirements ; rights 
of the railroad lines in respect to neces- 
sary changes and new conditions ; rights 
of individuals or of a local public agency 
when engaged in a work that is both 
private and public in its object and pur- 
pose; rights of counties or local sub- 
divisions when roads and public improve- 
ments are damaged in prosecuting such 
flood-control plans. It has been decided 
that county property is public property, 
which may be damaged in doing such 
work without compensation. See Rec- 
lamation Dist. v. Superior Ct. 171 Cal. 
672, 154 Pac. 845. Some of the other 
questions will be passed on in Gray y, 
Reclamation Dist. now pending in the 
supreme court of California. 

The Colorado river, in its course 
through southern California and Mex- 
ico, along the edge of what is called the 
Imperial valley, furnishes another ex- 
ample of abnormal water law influenced 
by engineering problems and solutions. 
That valley is below sea level, and the 
river, influenced by the sea currents, 
made deposits which diked off the sea in 
ages past, so that the valley was re- 
claimed by nature when the water evap- 
orated from the hollow thus inclosed. 
Lateral rivers, instead of flowing into 
the Colorado, headed near its bank and 
flowed down the incline away from it. 
Some years ago an intake for an irriga- 
tion canal was made in the bank of the 
Colorado, and the bank broke away at 
this point, permitting the river to es- 
cape out of its banks into the valley. 
It soon cut a new channel and discharged 
into the valley, instead of into the Gulf 
of California, thus forming the Salton 
Sea. Eventually the break was stopped 
and the river was turned back into the 
gulf, leaving a gréat sequence of liti- 
gation and liabilities. During the flood 
the escaped waters, resting against a 
levee, imperiled the inclosed lands, and 
to protect them the channel of one of the 
lateral streams was enlarged by blasting 
away a reef or.dike. This worked be- 
yond expectations, for it drew off the 
waters so fast that they tore channels 
into the submerged land as they receded. 
In deciding that this was damnum absque 
injuria in a suit against the corporation 
which caused the blasting to be done, 
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the court met with a unique and novel 
set of physical facts. The engineer’s 
solution of one problem without a paral- 
lel produced another equally unparal- 
leled. The court reasoned that the de- 
fendant was simply exercising the right 
of self-protection in a reasonable way, 
and, being therefore in the right, the in- 
cidental damage entailed was not a 
wrong. See Jones v. California Develop- 
ment Co. — Cal. —, 160 Pac. 823, L.R.A. 

In the lake region of Minnesota and 
the valley of the Red River of the North 
a drainage problem presents itself which 
is unique in its physical aspects. The 
excess of water there is not due to rivers 
being engorged by too much run-off 
from rainfall at some other place, but to 
the incapacity of the existing waterways 
to carry off waters which fall right there. 
It is the top of the divide between north, 
south, and east. The land has thousands 
of lakes and more thousands of marshes, 
and the Red River flows north, so that 
it opens up in the spring at the head 
waters, while the mouth is yet ice bound. 
Drainage ditches and the clearing of tim- 
ber have hastened the run-off, and con- 
ditions are now somewhat artificial. It 
is neither possible nor desirable to get 
rid of all marsh and surface water, be- 
cause eastward from the Red River are 
the sources of the Mississippi, and the 
water is needed to supply it and be its 
reservoir and modulate its flow. If one 
marsh is drained, another may fill up 
farther down in a chain. The drainways 
are labyrinthine in their complexity, and 
the so-called “common-law rule as to sur- 
face waters,” allowing each to fight them 
off as best he could, proved to be un- 
workable. So was the civil-law rule that 
each was servient to higher lands with 
respect to surface waters. The crisis 
came when drainage engineering re- 
vealed the fact that a rigorous exaction 
of the common-law right simply meant 
mutual destruction. In Sheehan v. 
Flynn, 59 Minn. 436, 61 N. W. 462, 26 
L.R.A. 632, the court struck out a new 
and sensible rule adapted to the region 
where it applies. It is that each may rid 
his land of surface waters, provided that 
no unreasonable detriment is done to 
others, and that, if possible, it should be 
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carried into some natural waterway. In 
essence this applies the maxim, Sic utere 
tuo, ut alienum non ledas; and that, it is 
believed, will be the maxim which will 
reconcile and reduce to formal principle, 
all the cases dealing with defense against 
abnormal waters, especially those where 
engineering improvements work the 
damage complained of. Sheehan v. 
Flynn has been criticized, and so has 
the “common enemy rule,” but the critics 
have frequently been from abroad, and 
without apparent familiarity with the 
regional conditions which were a most 
essential part of the facts in the case. 
In planning engineering improvements to 
control or defend against excess waters, 
the right under the law is seemingly a 
right of self-defense limited only by the 
positive rights of other landowners, and 
by the negative right implied in the 
maxim, Sic utere tuo, ut alienum non 
ledas. 

Take now the instances of the Rio 
Grande, impaired for navigation by with- 
drawal of water for irrigation, and the 
Sacramento and Feather rivers, impaired 
for navigation by running down hy- 
draulic mining débris. In both the effect 
was due to artificial causes operating far 
up in the headwaters above the navigable 
parts of the rivers, and comparatively 
trivial until engineering skill gave them 
magnitude. The first irrigation intake on 
the Rio Grande was as nothing, and the 
early miner’s pan and rocker were cer- 
tainly nothing in comparison to the hy- 
draulic “monitors” which sent jets of 8 
inches under a head of several hundred 
feet, and literally tore away great banks 
of gold-bearing gravel. The account of 
their working given by Judge Sawyer in 
Woodruff v. North Bloomfield Gravel 
Min. Co. 9 Sawy. 441, 18 Fed. 753, 757, 
is graphic and interesting. It is said by 
government engineers that over 300,- 
000,000 cubic yards of earth were dis- 
placed by this means in the days of hy- 
draulic mining within the small gold- 
bearing area on the western slope of the 
Sierra Nevada mountains, all of which 
the rivers must carry off to the sea. At 
one place the Bear river was filled up 
until its bed is 200 feet above the original 
level, and the river now runs on top of 
the débris. Detritus washed down into 
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the Sacramento and threatened to de- 
stroy its navigability. In the Hydraulic 
Mining Cases (Woodruff v. North 
Bloomfield Gravel Min. Co. 9 Sawy. 441, 
18 Fed. 761; United States v. North 
Bloomfield Gravel Min. Co. 81 Fed. 243; 
North Bloomfield Gravel Min. Co. v. 
United States, 32 C. C. A. 84, 59 U.S. 
App. 377, 88 Fed. 664), it was held to 
be a nuisance to let hydraulic débris es- 
cape, and the United States was held to 
have a paramount right to forbid it. In 
the case of United States v. Rio Grande 
Dam & Irrig. Co. 174 U. S. 690, 43 L. 
ed. 1136, 19 Sup. Ct. Rep. 770, a statute 
was upheld. which forbade any obstruc- 
tion, even above navigation ; to the navi- 
gable capacity of navigable rivers; and 
a dam to divert irrigation water far 
above navigation on the Rio Grande was 
held to be unlawful. The right of the 
public in navigable streams extends to 
their utmost tributaries. Both these 
cases, or classes of cases, represent ab- 
normal water law arising because of en- 
gineering operations, and the legal so- 
lution was not found in any of the ready- 
made imported common law of waters; 
but was drawn from broad principles of 


the common law formulated in general 
terms, and not in concrete descriptions. 
One example remains of abnormal 
water conditions where the legal ques- 
tions were solved by applying the misfit 
law of England to a situation which the 
wildest dreams of Lord Hale could never 


have conceived. For 2,000 miles the 
Missouri-Mississippi runs in wide bot- 
toms of loose soil. Erosion and accre- 
tion proceed on an enormous scale. The 
“imperceptible” accretion sometimes goes 
at the rate of half a mile in a year, and 
in flood the banks will fall away in 
sections of 10 or 20 feet at a time, erod- 
ing several hundred feet in a fortnight. 
Thousands of acres change from one side 
to the other of the river in a season, but 
the courts see nothing but the erosion 
and accretion of the little rivers in Eng- 
land crawling a rod in an age. A great 
judge, who was called on to write an 
opinion in application of the law of ac- 
cretion to that river, and whose earlier 
years had been spent near its banks, felt 
warranted in using the following lan- 
guage: “Two things must be borne in 
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mind, familiar to all dwellers on the 
banks of the Missouri river, and disclosed 
by the testimony,—that while there may 
be an instantaneous and obvious drop- 
ping into the river of quite a portion of 
its banks, such portion is not carried 
down the stream as a solid and compact 
mass, but disintegrates; . . . there is no 
transfer of such a solid body of earth to 
the opposite shore, or anything like an 
instantaneous and visible creation of a 
bank on that shore.” (Mr. Justice Brew- 
er in Nebraska v. Iowa, 143 U. S. 359, 
36 L. ed. 186, 12 Sup. Ct. Rep. 396.) 
No doubt he had in mind some spec- 
tacle of the Missouri, when he had stood 
in awe and watched its banks caving un- 
der the grind of a “June rise ;” but obedi- 
ent to precedent, sound in law but false 
in comparative facts, the court applied 
the ordinary law of accretion to the Mis- 
souri river. All dwellers along that river 
know that its erosions have been as deep 
as a mile or two miles into the concave 
bank, with a corresponding accretion on 
the point opposite and below, and all of 
them know that this is only a preparation 
for an avulsion when the river forms an 
“ox-bow” narrow enough to cut across. 
The erosion and the avulsion are but 
phases of a single phenomenon, yet in 
the same cases the court held that land 
was lost and gained and boundaries 
changed by the erosion and accretion, but 
not by the avulsion and reliction that 
completed the phenomenon. See Jeff- 
eris v. East Omaha Land Co. 134 U. S. 
178, 33 L. ed. 872, 10 Sup. Ct. Rep. 518, 
affirming 40 Fed. 389; Nebraska v. Iowa, 
supra. All the lands along the Missouri 
are surveyed and patented by the United 
States by rectangular lines. Any compe- 
tent surveyor can retrace those lines with 
substantial accuracy. Yet, by these de- 
cisions and the changing of the river, the 
boundary of Iowa crept into the Ne- 
braska shore for a mile or more, and the 
titles on one side were lost, to be gained 
by accretion on the other; while finally, 
when the avulsion came, it left an irregu- 
lar and inaccessible piece of Iowa on 
the west bank of the Missouri river, 
with a boundary by courses and dis- 
tances. There are many similar pieces of 
land along that river, some on one side, 
some on the other side, and some that 
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have been on both sides. Most of them _ ing legal rights and liabilities incident to 
are a No Man’s Land, unowned, untaxed, waters and flowage. Such questiors as 
unruled by either state, and for that mat- arise seldom require any “new” law. 
ter unruly. As lawyers and citizens the They often require a very free-minded 
law must be accepted as declared. Per- consideration of the facts, and a liber- 
haps the precedents commanded the de- ation of the law from its old formule. 
cision. Seemingly they did. Yet “all Disembody the spirit of the law, and it 
dwellers on the banks of the Missouri” will take on a new body fitting to the 
may believe that a better applied scien- time and the circumstances. If the ques- 
tific knowledge of the physical facts tion seems hard, render unto engineering 
would have enabled the court to avoid so the things that are the engineer’s, but 
inconvenient and confusing a result. unto the law the things that are the law’s. 
The thoughts here presented are not It may give the answer. 
new. Only a few cases have been men- 


tioned. Many can be found in the books 
to illustrate the interdependence of the or get or tf 
physical sciences and the law in ascertain- : 
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There are in the United States some 50,000 miles of rivers classed as 
navigable, but about one half of them are unavailable for commerce without 
the removal of obstructions and the construction of dams and locks for the 
purpose of passing vessels over falls and rapids. There is no country in the 
world that has greater natural inland waterways than this, and with proper 
improvement they can be made to contribute as much to its commercial and 
industrial wealth as any of its other great natural resources. This has been 
recognized for many years, and some of the ablest men of the country have 
devoted much time and study to this work, and in this way providing for our 
people cheap and effective water transportation. The Congress has had nearly 
all of these rivers surveyed and plans and specifications made for their im- 
provement, with estimates of the cost, by competent engineers, and in the last 
fifty years it has appropriated and expended for such improvements more 
than $800,000,000. The work has hardly begun, and it will take many years 
and many hundred millions of dollars to complete it. I have no doubt that 
some day all of these rivers will be improved and open to navigation. 

The development of the water power resources of the country is of no 
less importance to the people than the improvements of our waterways. Manu- 
facture comes before commerce and transportation and it is necessary to pro- 
mote and successfully prosecute it to make them possible. Power is indis- 
pensable to all manufacturing industries. Whatever creates mechanical energy 
which can be successfully applied in industrial operations is necessarily of 
great value and contributes to the wealth of the country. It has been well 
said that our great coal supplies and unsurpassed water possibilities for the 
production of cheap power in large quantities are the greatest assets which 
this country will have in future industrial rivalry with other nations of the 
world. We are now using our coal in generating steam in quantities that are 
staggering to the minds of those familiar with such matters, but with results 
that are marvelous in their success and contribution to the prosperity of the 


country.—Hon. John K. Shields. 





Defects of Physical Valuation of 


Railways as a Basis for 


Rate Making 


BY ERNEST C. CARMAN 
Of the Minneapolis Bar 


HE United States 
government is now 
engaged in the task 
of ascertaining the 
actual value of rail- 
way properties be- 
ing used in inter- 
state commerce in 

= al the United States ;? 
and it is commonly believed that such 
valuation is principally physical and is 
intended chiefly as a basis for rate mak- 
ing. The public control of railroad rates 
has progressed to a point where the 


public is practically the judge of its own 
case in all disputed matters, subject only 
to the constitutional restriction against 
“confiscation” of the property of the car- 


riers. The stockholders of the railway 
companies still furnish the capital for 
investment in all railroad enterprises, but 
the people, acting through their adminis- 
trative tribunals, dictate the income 
which such capital may earn. The In- 
terstate Commerce Commission and the 
several state commissions are clothed 
with arbitrary and very extensive pow- 
ers over the rates and charges which may 
be collected by public common carriers. 
With this anomalous business situation 
existing, it is worth while to notice some 
of the difficulties in the way of using 
physical value as a basis for rate mak- 
ing. 

Physical valuation means ascertain- 
ment of the total actual present value 
of all the constituent physical parts of 
railway property in its present condi- 
tion. It is not the same thing as actual 
original investment; for that may have 


been too little or too much, according to: 
the business ability or lack of ability of 
the managing agents of the several rail- 
way companies at the time of building 
and equipping the roads. For the same 
reason, present physical value is not 
equal to the original investment plus the 
cost of maintenance, repairs, and im- 
provements. Nor is present physical 
value the same as actual investment to: 
date minus depreciation,—not alone for 
the reason above stated, but also because 
the element of appreciation in value en- 
ters into present physical value. It is 
well known that a good old roadbed is 
worth more than a good new roadbed. 
Neither is present physical value the cost 
of reproduction new minus depreciation ; 
for appreciation must be accounted for, 
and even then the net result will only 
approximate present physical value, be- 
cause instantaneous reproduction is a 
physical impossibility, and the cost of re- 
production would vary during the proc- 
ess. 

Accepting the cost of reproduction new 
with depreciation deducted and apprecia- 
tion added as being the nearest practical 
approach to present physical value, it 
will readily be seen how imperfect (and 
perhaps impossible) it is as a basis for 
rate making. 

Rates must be made to yield a fair 
net return upon the actual value (not 

1 Physical Valuation Act of March 1, 1913, 
chap. 92, 37 Stat. at L. 701, Comp. Stat. 1913, 
§ 8591, Fed. Stat. Anno. 1914 Supp. 204. The 
act also provides for finding the original cost 
to date, the cost of reproduction new, the 


amount of depreciation, and many collateral 
facts. 
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’ 
necessarily the physical value) of the 
property used in rendering the service 
for which the charge is made.? 

Rates should also be made to yield a 
further and additional net return that 
will induce investment of private capi- 
tal against the hazards of railroad ex- 
pansion, and ade- 
quately reward the 
genius and ability 
of great and ex- 
ceptional railroad 
men. For such is 
the effective in- 
ducement in every 
other business 
where private cap- 
ital is invested, and 
without it in rail- 
road investment 
there will be no 
private capital 
available for ex- 
pansion or new 
developments, and 
no men of more 
than mediocre abil- 
ity to manage and 
direct the enter- 
prise. Superficial 
economy in rates 
will bring ultimate 
loss to the public 
itself. 

Physical value 
alone is an unfit 
basis for rate mak- 
ing, because it ignores economic con- 
ditions and overemphasizes topography 
and geographical location of routes; it 
eliminates the “personal equation” in 
railroad expansion and development; 
and it is inherently inaccurate and diffi- 
cult of application. 

Economic conditions are inexorable as 
laws determining the rates in any given 
community and between competitive 
shipping points, but physical value re- 
mains the same regardless of economic 
conditions. The law of the land may 
permit the collection of a fixed mileage 
rate between New York and Chicago 


2Minnesota Rate Cases (Simpson v. Shep- 
ard) 230 U. S. 352, 433, 57 L. ed. 1511, 1555, 
33 Sup. Ct. Rep. 729, Ann. Cas. 1916A, 18, 48 
L.R.A.(N.S.) 1151. 


ERNEST C. 


by the railroad company having the long- 
est line between those points, but, none 
the less, the only charge that can be ac- 
tually collected in such case is such mile- 
age rate for the shortest line from New 
York to Chicago. For any greater 
charge would obviously drive all traffic 
to the shortest line. 

This fact deprives 

the carriers over 

the longer routes 

of a fair net re- 

turn upon _ the 

physical value of 

their property as 

effectually as_ if 

the same were ex- 

pressly denied by 

the law of the land. 

But the difficulty 

is more acute in 

sections of country 

supplying the. same 

commodities for 

the same markets, 

but necessarily 

reached by two or 

more railroads of 

widely _ different 

physical value, or 

by different sec- 

tions of one rail- 

road where such 

sections are of dif- 

“= ferent physical 

CARMAN value. In such 
cases rates based 

upon physical value are not only econom- 
ically impossible, but may be also con- 


3 Act to Regulate Commerce, § 3, 24 Stat. 
at L. 380, chap. 104, Comp. Stat. 1913, § 8565, 
3 Fed. Stat. Anno. 817, and cases cited; Gen. 
Stat. Minn. 1913, § 4332. It is made unlaw- 
ful for any common carrier to give any undue 
or unreasonable preference or advantage to 
any locality in any respect whatsoever or to 
subject any locality to any undue or unreason- 
able prejudice or disadvantage. It is believed 
that a bare difference in physical value of a 
lateral or branch line, distances and all other 
conditions being the same, is not such a dif- 
ference in circumstances as to warrant a dif- 
ferent rate under this section of the statute 
as now interpreted. The Interstate Commerce 
Commission could, perhaps, establish different 
rates based upon physical valuation, but the 
change would destroy the equilibrium of rates 
between many localities long considered as en- 
titled to equality. 
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trary to the law of the land. Take, 
for example, a section of country where 
the only commodity for transportation 
is timber products for the Chicago 
market. This section is reached on one 
side by a railroad line having a com- 
paratively low physical value, and on the 
other side by another railroad of com- 
paratively high physical value. The rate 
over both roads will be the rate pre- 
scribed for the road of the lesser physi- 
cal value, for that rate will fix prices in 
the Chicago market which the producers 
on the other road .cannot meet unless 
given the same rate. Any attempt to 
collect a higher rate will kill the flow of 
traffic on the road of the greater physical 
value. But, suppose this section of coun- 
try is traversed by one line of railroad 
only, and the timber products are reached 
by lateral branch lines therefrom. The 
branch lines may be of equal length but 
of very different physical value. The 


rate will necessarily be based upon the 
branch line of least physical value, not 
only for the economic reasons above 
stated, but because any different rate 
from points equidistant from the market 
would be a discrimination against one 


community and in favor of another, in 
violation of the Interstate Commerce 
Act, and similar statutes in most of the 
states. In the states where the so-called 
distance tariff statutes have been enact- 
ed, any greater charge on intrastate traf- 
fic for the same distance than the charge 
over the branch line of least physical 
value would be a violation of such stat- 
utes. The Cashman Distance Tariff Act 
in Minnesota * provides that no railroad 
“shall charge, collect, or receive for the 
transportation of any freight of any de- 
scription over its railway a greater 
amount as freight, toll, or compensation 


4 Minn. Gen. Laws 1913, chap. 90, § 1; Minn. 
Gen. Stat. 1913, § 4348. 

5 Houston, E. & W. T. R. Co. v. United 
States, 234 U. S. 342, 58 L. ed. 1341, 34 Sup. 
Ct. Rep. 833. Rates prescribed by the Inter- 
state Commerce Commission across the line 
between Texas and Louisiana were higher 
than intrastate rates prescribed by the Rail- 
road Commission of Texas, for like service 
within the state of Texas, and the result was 
a discrimination against Louisiana towns. The 
Interstate Commerce Commission ordered the 
carrier to remove the discrimination, and 
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than shall at the same time be charged, 
collected, or received by it for the trans- 
portation of a like quantity of freight of 
the same class being transported over 
any portion of the same railway of equal 
distance.” Similar statutes are in force 
in some other states, and effectually pro- 
hibit intrastate rates based upon physi- 
cal value, since no two “portions of the 
same railway of equal distance” ever 
have exactly the same physical value, but 
usually have widely different physical 
values. Of course, the Federal Valu- 
ation Act does not, by its terms, apply 
to intrastate railroads ; nor will intrastate 
rates, as such, be prescribed by the In- 
terstate Commerce Commission. But 
every railroad of any importance is an 
interstate carrier, though it may do much 
of purely intrastate business. If inter- 
state rates be based upon physical value 


and intrastate rates upon mileage dis- 


tance, the difference will surely result in 
discrimination against cities and commu- 
nities near to state lines. And as the 
Federal Valuation Act expressly pro- 
vides that “all final valuations ‘ 
shall be prima facie evidence of the value 
of the property in all proceedings under 
the Act to Regulate Commerce,” etc., and 
clearly intends that such valuation shall 
be used (but not necessarily exclusively 
used) as a basis for rate making, it may 
now be doubted whether or not there 
still remains that Congressional inaction 
on the subject which leaves each state 
“free to establish its intrastate rates, 
although such rates may necessarily dis- 
turb the existing relation between intra- 
state and interstate rates as to places 
within zones of competition: crossed by 
the state boundary line.” ® 

It may be thought that these diffi- 
culties are of no consequence because 





the carrier appealed to the commerce court. 
“The holding of the commerce court was that 
the order relieved the appellants from further 
obligation to observe the intrastate rates, and 
that they were at liberty to comply with the 
Commission’s requirements by increasing these 
rates sufficiently to remove the forbidden dis- 
crimination.” This decree of the commerce 
court was affirmed, against counsel’s conten- 
tion that the Minnesota Rate Cases held other- 
wise. The Cashman Distance Tariff Act and 
like statutes elsewhere may, therefore, become 
obsolete when interstate rates shall have been 
established by physical valuation. 
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railroading is primarily a private enter- 
prise, and the purpose of rate regulation 
is to fix maximum charges only, and 
leave the public to get the benefit of all 
lesser rates which conflicting laws or eco- 
nomic conditions may make necessary. 
This seems to be the dominant idea of 
most legislators and Railroad Commis- 
sioners. But the vice of such idea lies 
in the fact that maximum rates are being 
uniformly fixed to yield a barely ade- 
quate return upon the value of the prop- 
erty used in noncompetitive service with- 
out any allowance whatever for the losses 
in competitive service. If the railroad 
owner is to be treated as a private in- 
vestor, the rule must work both ways, 
and he must be allowed to reap the high 
rewards in noncompetitive territory 
which other private enterprises com- 
mand in order to offset the losses of com- 
petition elsewhere. Any other 
would be grossly unjust to the railroad 
investor and ultimately harmful to the 
public itself. It was in recognition of 
this fact that the Pennsylvania legisla- 
ture passed an act designed to prevent 
the future construction of competitive 
public utilities.6 Courts do not make 
or prescribe rates,” but do prohibit the 
enforcement of rates which are so low 
as to be confiscatory.2 A system of per- 
missible maximum rates which yields a 
barely adequate return upon the physi- 
cal value of the property used in non- 
competitive service, and leaves the rail- 
road owner to suffer the certain losses 
of competitive service, is confiscatory 
in fact; and it may be argued with much 
force that it is confiscatory in law, for 
the theoretical legal privilege of also col- 
lecting the same barely adequate charge 
in other territory where economic con- 
ditions make such collection impossible 
is but a cloak for confiscation under the 
forms of law. 

Topography and geographical location 
of the routes of railroads have never 
been considered, apart from economic 
conditions, as of great importance in rate 
making. But in any system of rates 

® Utilities Act of July 26, 1913, Pennsylva- 
nia Pamphlet Laws, p. 1374. 

TInterstate Commerce Commission v. Union 
P. R. Co. 222 U. S. 541, 56 L. ed. 308, 32 Sup. 


Ct. Rep. 108; Steenerson v. Great Northern R. 
Co, 69 Minn. 353, 72 N. W. 713. 


rule: 
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based upon physical value, topography 
and geographical location of the railway 
line used to render the required service 
will be determinative factors,—particu- 
larly in local rates. The mileage rate be- 
tween two local stations on opposite sides 
of a range of mountains will bear little 
resemblance to the rate between like 
local stations upon a prairie, if physical 
value is the basis upon which such rates 
are made. In long-distance hauls the dif- 
ference will not be so noticeable, because 
it is distributed over the long route; but 
as such distribution will operate equably 
upon local sections in proportion to their 
physical value, there is no reason why 
a 50-mile local haul through the moun- 
tains should not carry a rate three times 
as high as a 50-mile local haul through 
level country, if the physical value of 
the mountain property used in perform- 
ing such service is three times as great 
as that of the level country. This may 
sound ridiculous, but is it not a logical 
result that would follow the adoption of 
physical value as the basis of rates? 

Natural advantage of cities and com- 
munities by reason of their relative loca- 
tion, which has always been a factor in 
rate making, may be much affected if 
rates are now to be based upon the physi- 
cal value of the railway lines serving 
them. 

The necessity of attracting men of 
great ability to railroad enterprises has 
already been mentioned, but cannot be 
overemphasized. A great railroad is a 
gigantic thing, and its construction, man- 
agement, operation, and expansion can be 
economically accomplished only by men 
of great vision and inherent capacity for 
doing things in a large way. The best 
of such men cannot be hired for a sal- 
ary, pure and simple, no matter how 
large such salary may be; and a fixed 
and certain reward will not even bring 
out the best that is in the men whose 
services can be procured for such salary. 
One cannot believe that the late James 
J. Hill ever would have achieved the 
title of “empire builder” as a mere sal- 
aried employee. The rewards of such 


8 Minnesota Rate Cases (Simpson v. Shep- 
ard) 230 U. S. 433, 57 L. ed. 1555, 33 Sup. Ct. 
Rep. 729, Ann. Cas. 1916A, 18, 48 L.R.A.(N.S.) 
1151. 
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men must be in proportion to the ac- 
tual results accomplished; and any sys- 
tem of rate making which ignores such 
fact is faulty. Some means must be de- 
vised to give such men a fair share of 
the principal thing which their genius 
has produced,—not merely a bare interest 
return upon its physical value,—if their 
setvices are to be retained or hereafter 
procured in railroad enterprises. 

Conversely, the stockholders of rail- 
way companies—and not the public— 
should be made to bear the loss caused 
by mismanagement or ill-conceived rail- 
road enterprises ;° provided always that 
they have been allowed to reap the full 
rewards of wise management and expan- 
sion where the same has occurred, as 
above suggested. Here again physical 
value fails as a foundation for fixing 
rates. But the difficulty is more’ the- 
oretical than practical, since little men 
do not become “empire builders” nor at- 
tract much capital for investment in ill- 
starred railroad ventures. 

The inaccuracy of physical valuation 
at best renders it unsafe, when taken 
alone, as a basis for rate making; and 
when the methods now being employed 
by the government are considered, it is 
clear that the physical valuation actually 
accomplished will be far from satisfac- 
tory for such purpose. The valuation 
engineers employed by the government to 
do the actual field work are often young 
and inexperienced, and the time at their 
disposal is always insufficient to insure 
either accuracy or thoroughness. Their 
honesty and industry are not in doubt, 
but the results obtained are being ques- 
tioned by many of the railway companies 
whose own engineers are trailing the 
government men. Where sections of 
railroad were built many years ago, the 
estimates of the government engineers 
now are little better than a good guess 
as to what was then done. A sink hole 
that it may have required 10,000 carloads 
of gravel and earth to fill is now valued 
by these government engineers upon 
scarcely more than a superficial inspec- 
tion; and there is no practical method 
of obtaining the actual facts in such 


. %Steenerson v. Great Northern R. Co. 69 
Minn. 395, 72 N. W. 713. 
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cases except from the books of the rail- 
way companies. The quantity of earth 
handled in making cuts and fills can be 
computed with more approximate accu- 
racy, but the changes in physical contour 
wrought by lapse of time, and the pres- 
ent necessity of haste in doing the work, 
together cause a considerable margin of 
error in each section valued; and when 
this error has accumulated throughout 
the length of thousands of miles of raiJ- 
road lines, the resultant total will be 
enormous. It will not do to assume that 
such errors will be equalized, because 
the natural loyalty of these government 
engineers to their employer will lead 
them subconsciously to decide all close 
questions adversely to the railroads. 

There is no practical method of accu- 
rately determining the amount of gravel 
and ballast that has been used in old 
roadbeds to restore grades after subsi- 
dence caused by solidification, and the 
actual attempt of the engineers to do so 
will probably consist of a cubical meas- 
urement plus a guess as to the degree 
of solidity. 

The depreciation in ties and wooden 
structures depends largely upon the 
weight of traffic moved thereover and the 
climatic conditions, while in rails and 
other steel the depreciation depends 
chiefly upon the degree of curve, per cent 
of grade, and the speed, volume, and 
weight of traffic. A medium measure of 
depreciation applied» uniformly through- 
out the course of a long line of railway 
is, therefore, obviously lacking in ac- 
curacy, but is probably the best that can 
be expected. The present physical value 
of used rolling stock and other equip- 
ment is mere matter of opinion upon 
which experts differ widely ; and none of 
them can justify his opinion by any very 
definite proof. Obsolescence, as well as 
physical wear and tear, widens the gulf 
between present physical value and cost 
to date of rolling stock and equipment. 
Yet it is clear that the railroad owner 
should not be denied (through rates 


‘based on physical value) a fair return 


upon past provident investment in roll- 
ing stock and equipment still in use, ex- 
cept in so far as the value of such equip- 
ment is decreased by actual wear and 
tear that has been credited to the car- 
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rier’s depreciation account. For it is 
still being used to render the service for 
which the charge is made, and the ship- 
per does not suffer because his goods are 
transported in an obsolete car instead 
of a new and more expensive modern 
car. 

Physical value must be determined as 
of a fixed date. But physical value is 
constantly changing in fact; and when 
the government shall have compieted its 
valuation of all the railroads, the real 
physical value of some of them will have 
changed substantially in the meantime. 

But even if physical value could be ac- 
curately determined, the difficulty of es- 
tablishing local and long-distance rates so 
as to divide the required net return equi- 
tably between local and long-distance 
traffic in proportion to the physical value 
of the property used in each class of 
service would be very great, if not im- 
possible. The statistical cost of adjust- 
ing a system of rates upon such bases, 
and keeping the same so adjusted, would 
be enormous ; and disagreements between 
the carriers and the administrative offi- 
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cers of the government would probably 
result in a flood of expensive litigation. 

The several matters outlined for dis- 
cussion herein have now been briefly con- 
sidered ; but this article is not intended 
to be all-comprehensive. Others may 
suggest more potent objections to the es- 
tablishment of railroad rates based upon 
physical value, and may offer a construc- 
tive remedy instead of a destructive criti- 
cism. Enough has been said here to dem- 
onstrate that physical valuation is not a 
final solution of the vexing problem of 
rate making. To railroad economists 
such demonstration is as needless as 
proof of an axiomatic truth; but among 
members of the legal profession, the lim- 
itations of physical value as a basis for 
railroad rate making are not sufficiently 
understood. In the avoidance of past 
evils in future rate making, physical valu- 
ation may be a first aid, but it will not 
be a cure-all. 


Photo by Boston Photo News Co., Boston, Mase. 


View of train on Butte, Anaconda & Pacific R. R., coming down grade, and of train 
emerging from a tunnel on the Chicago, Milwaukee & St. Paul R. R. 
Both trains are drawn by direct current locomotives. 
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Diagram of electric street railway circuit. 


Electrolysis Damages from Single 
Trolley Electric Railways 


BY SAMUEL S. WYER 
Consulting Engineer, Columbus, Ohio 


} HE term electrol- 
ysis as used herein 
means’ the damag- 
ing of underground 
metallic structures 
by the chemical de- 
composition pro- 
duced by the action 
of stray electric 

currents from electric railways. The 
solution of this problem will require the 
proper co-ordination of its engineering, 
economic, and legal features; engineer- 
ing to establish the structural standards 
to mitigate or prevent the damage; eco- 
nomics to determine standards for finan- 
cing the remedial improvements; and 
law to establish the governing ethical 
principles and protect and enforce the 
rights of all the parties involved, 

The present electrolysis situation in- 
volves a distinct clashing of interests, 
rights, and duties between single trolley 
electric railways and utilities owning un- 
derground metallic structures, such as 
water or gas mains and lead-sheathed 
power or telephone cables. The matter 
of public policy must also be reck- 
oned with on account of the life and 


fire hazard due to electrolysis dam- 
ages. Leakage of gas resulting from 
electrolytic corrosion of gas mains 
has given rise to explosions with 
disastrous results. Partially corrod- 
ed water mains which will fail at a crit- 
ical time during a fire obviously are haz- 
ards that effect the entire community. A 
condition precedent to a comprehension 
of the present electrolysis question is an 
understanding of the fundamental fea- 
tures of electric railway operation. 

Referring to Fig. 1, which shows the 
vital features of a street railway circuit, 
the current is generated in the dynamo at 
the left and passes from there through 
the switchboard onto the feeder wire 
and from the feeder wire to the trolley 
wire. From the trolley wire the current 
passes through the trolley wheel onto 
the trolley pole down through the motor- 
man’s controller and then to the motor 
underneath the car. After the current 
has passed through the motor the circuit 
is then completed by the current passing 
out through the axle onto the wheel and 
onto the rail, and from there it is sup 
posed to return to the negative side of 
the dynamo. 
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However, electric currents do not take 
the line of least resistance, but follow all 
paths in the inverse order of the resist- 
ances of the paths. Hence, even if the 
rail should be the line of least resistance 
between the car and the power station, 
so long as the rail is in contact with the 
ground a part of 
the current will 
shunt off and go 
through the 
ground, usually by 
the way of under- 
ground metallic 
structures, in mak- 
ing its return to 
the power station. 
Thus, in return- 
ing, a part of the 
current may leave 
the rails at “I,” 
go onto the under- 
ground water or 
gas main at “2,” 
then leave this 
water or gas main 
at “3” and return 
to the rails at “4.” 
In so doing the 
current will cor- 
rode the rails at 
“1” and the mains 
at “3” by the elec- 
trolytic action pro- 
duced by the cur- 
rent when it goes 
from the metal 
into the adjacent soil. If a cable conduit 
or a cross gas main runs at right angles 
to the street railway track, a part of the 
current could shunt off the water or gas 
main as at “5,” and a part may shunt off 
the rail as at “7” to go to “6.” 

Water or gas services crossing the 
street under street railway tracks and 
then running into buildings may be used 
by the stray currents in jumping from a 
water system to a gas system, and these 
currents may actually arc from one serv- 
ice line to another in the building, thus 
causing a serious interior fire hazard. 

The injury resulting from electrolysis 
is brought about by the removal of part 
of the metal when the stray current 
leaves the metal to go into the soil. That 
is, the stray current can travel from the 
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metal into the soil only by taking a part 
of the metal with it. There is no injury 
to the underground structure when the 
current comes from the soil onto the me- 
tallic structure; the damage occurs only 
and always where the current leaves the 
underground structure to go into the soil. 
Neither is there 
any injury to the 
underground metal 
from merely car- 
rying the current. 
Fig. 2 shows the 
effect of electroly- 
sis on steel gas 
service lines. Note 
that in some of 
the specimens 
nearly all of the 
metal has been re- 
moved. When 
stray currents 
leave cast-iron 
pipe they strip off 
small particles of 
iron, leaving the 
carbon of the iron 
intact. For this 
reason cast-iron 
pipes that have 
been injured 
by stray currents 
become so brittle 
that they can be 
cut with a pocket- 
knife. The region 
where currents are 
flowing from the underground metallic 
structures to the earth is called the “posi- 
tive area,” and where currents are flowing 
from the earth onto the underground me- 
tallic structures this is called the “nega- 
tive area.” Thus, referring to Fig. 1, 
“3” is a positive area and “2” is a nega- 
tive area. “Many places will be found 
where, owing to high resistance in the 
joints, the currents will be forced to leak 
off the pipes and flow through the earth 
around the joints, thus making a small 
positive area on one side of the joint 
and a small negative area on the other 
side of the joint. Such local positive 
areas may be found in what is generally 
known as the negative region, and where 
these occur, corrosion of the pipes may 
take place, although the pipe systems in 
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general are found to be negative to the 
railway tracks. Two pipe systems oc- 
cupying the same territory may both be 
decidedly negative to the railway return, 
but one more strongly negative than the 
other. In this case the two pipe systems 
will be at different potentials, and one 
will discharge current into the other, and 
thus give. rise to corrosion on the pipe 
system at the higher potential, although 
readings might show that it is at all 
points negative to the railway return. In 
determining whether or not a pipe or 
cable is undergoing electrolytic corro- 
sion, it is necessary to determine not only 
whether it is positive to the railway sys- 
tem, but also whether it is positive to any 
surrounding structure.” } 

When stray currents go from pipes or 
lead cable sheaths into the soil, the 
amount of corrosion is roughly propor- 
tional to the product of the current 
strength into the time during which the 
current flows,—that is, the quantity of 
stray currents that have left the metal. 
There is substantially no difference be- 
tween the electrolysis corrosive tenden- 
cies of steel, wrought-iron, and cast-iron 
pipe; the amount of corrosion will be 
about 20 Ibs. of metal for each ampere of 
current flowing per year. With lead the 
corrosion will be about 75 lbs. of metal 
for each ampere of current flowing per 
year.? 

In considering the street railway cir- 
cuit outlined in Fig. 1, it is important to 
bear in mind that, regardless as to how 
the stray currents meander around on 
other underground structures, they must 
ultimately return to the dynamo. In Eu- 
ropean practice these stray currents are 
referred to as vagabond currents. This 
is on account of their fugitive and wan- 
dering nature, and because they leak off 
from the rails, and then stray away onto 
other underground metallic structures. 

The determination of the quantity of 
current carried by any metal is an easy 
matter. By means of a millivolt meter a 
skilled observer can ascertain the amount 
as wellas direction of current flowing on 
any conductor. Such tests will also in- 





1U. S. Bureau of Standards Electrolysis Re- 
port No. 52, pp. 8, 9. 
2 Ibid. 
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variably show that the stray currents syn- 
chronize with the load on the street rail. 
way from which they strayed. 

The magnitude of the electrolysis 
problem has been generally little appreci- 
ated. The fourteen electrolysis reports— 
officially designated as Technologic Pa- 
pers Nos. 15, 18, 25, 26, 27, 28, 32, 52, 54, 
55, 62, 63, 72, and 75—of the United 
States Bureau of Standards, Washing- 
ton, District of Columbia, aggregating 
934 pages, issued within the last four 
years, are indicative of the Federal gov- 
ernment’s technical reSearch on this sub- 
ject. The recent 154-page report of the 
American Committee on Electrolysis— 
composed of engineers representing the 
street railways, underground utility in- 
terests, and the United States Bureau of 
Standards—presents an agreement on 
the fundamental facts, and discusses 
the basic principles of the question.’ 

The electrolysis hazard—in varying 
degree—exists in practically all places 
where the single trolley electric railroad 
is used. The water and gas pipe systems 
of the United States have a value of 
more than $1,500,000,000. In addition 
to these there is a vast extent of under- 
ground lead-sheathed cable systems 
carrying telephone, telegraph, and elec- 
tric power wires. There are also possi- 
bilities of trouble in the case of bridge 
structures and portions of steel frame or 
reinforced concrete buildings. While it 
is impossible to determine with any ac- 
curacy the extent of the annual damage 
to pipe systems by electrolysis, neverthe- 
less the most conservative estimates 
place this at many millions of dollars an- 
nually.* 

In passing it may not be amiss to em- 
phasize the fact that electrolysis is not 
caused by high tension, electric light or 
power, telephone, telegraph, or electric 
signal circuits. Grounded telephone and 
telegraph lines produce electric currents 
of such very small magnitude that their 
effect on underground pipe systems is nil. 
The grounding of the neutral wire in 
the Edison three-wire system is to serve 
as a safeguard—that is a safety valve— 
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Electrolysis Damages 


and does not use the ground to carry 
current. Stray currents escaping from 
and wandering away from uninsulated 
electric railway return circuits are the 
sole cause of electrolysis damage. 

Relief can be secured in one of two 
ways: First, install a double trolley sys- 
tem, as has been done in Washington, 
District of Columbia, Cincinnati, Ohio, 
and Havana, Cuba. Second, install va- 
rious remedial or mitigating measures, 
such as insulating the surface of pipes, 
using concrete, moving pipes to more fa- 
vorable location with respect to tracks, 
placing insulating joints in pipes, pipe 
drainage, use of alternating current, neg- 
ative trolley, periodic reversal of track 
polarity, increasing resistance to ground, 
negative boosters, three-wire system, and 
insulated negative feeders. 

In the double trolley system the nega- 
tive or return current is returned to the 
dynamo over wires or conductors insu- 
lated from the ground. Since none of 
the return current comes in contact with 
the ground, the stray currents universally 
encountered with the single trolley sys- 
tem are entirely eliminated. The double 
trolley system is the only absolutely re- 
liable and permanent means for the pre- 
vention of electrolysis of underground 
structures. In Washington, District of 
Columbia, with the double overhead trol- 
ley the maintenance cost is practically no 
more than that of a single trolley sys- 
tem, because of the elimination of all 
troubles going with the bonded rails 
necessarily used with the latter. The ex- 
tra maintenance cost per car is also neg- 
ligible. The extra installation cost per 
car is about $30. The extra installation 
cost per mile of double overhead trolley 
system, with copper at 16 cents per 
pound, is about $2,100. 

One of the first electrolysis remedial 
measures resorted to was to attempt to 
protect buried water and gas pipes from 
electrolysis by covering such pipes with 
special paints, dips, or wrappings. Ex- 
tensive tests made on all the insulating 
coatings on the market show that not a 
single coating was found that would re- 
sist the attacks of electrolysis for any 
considerable length of time. On the oth- 
er hand there are known cases where at- 
tempts to prevent electrolysis of pipes by 
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these methods have undoubtedly done ac- 
tual harm.® 

Extensive tests have shown that ce- 
ment and concrete are insulating only 
when perfectly dry. The addition of a 
small amount of moisture reduces the re- 
sistance to such a low value that the pro- 
tective power of concrete through insu- 
lation is of no value, and no reliance can 
be placed upon protection through insu- 
lation in this way.® 

While it is always desirable to keep 
pipes as far away from street railway 
tracks as possible, very obviously under 
city operating conditions they must cross 
and recross underneath tracks in many 
places. To attempt to remove existing 
pipes would be very much more expen- 
sive and less effective than the installa- 
tion of the double trolley system. 

Placing insulating joints in water and 
gas mains is of limited value, and may be 
effective under certain clearly defined lo- 
cal conditions. As a general plan, how- 
ever, for dependable electrolysis mitiga- 
tion it cannot be considered, although of 
clearly defined value in many isolated 
cases. 

The drainage of pipes or lead cable 
sheaths by placing metallic conductors 
between these and the railway returns, so 
that when the current leaves the pipe or 
lead sheath it will travel through the con- 
ductor instead of through the soil, will 
prevent electrolysis of the pipes or lead 
sheaths at the particular point where it is 
applied, but its installation would imme- 
diately very materially increase the 
amount of current carried by pipes and 
lead sheaths. Since the joints of all pipe 
lines have varying resistances, the in- 
crease in current due to pipe drainage im- 
mediately increases the tendency of the 
stray currents to jump around the joints, 
thereby corroding the pipe adjacent to 
the joints. The increase of current in- 
evitably resulting from this palliative sys- 
tem is especially dangerous on gas lines. 
As a general proposition it ought to be 
against public policy to consider the use 
of this means on water or gas pipes. 

If alternating current were used in- 
stead of direct current the amount of 
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electrolysis would be only about 1 per 
cent of what occurs under present con- 
ditions. However, alternating current 
street car equipment at the present state 
of the art is not feasible, and this can 
be given no general consideration. 

It has been suggested to reverse the 
operating order shown on Fig. 1, and, in- 
stead of having the current enter the car 
from the trolley line, have the dynamo 
feed the rails, thereby making the car 
take the current from the rails, and dis- 
charging the return current through the 
car onto the trolley wire and then back 
to the dynamo. The operating problems 
pertaining to this plan are such that it 
is not worthy of serious consideration. 

The periodic reversal of trolley po- 
larity has also been considered. That is, 
for a short period the current would 
travel as indicated in Fig. 1, and would 
then be reversed and travel as indicated 
in the preceding section. If these re- 
versals are frequent enough to give 
sufficient protection, the method at once 
becomes so complicated that the benefits 
derived do not justify the operating diffi- 
culties. 

“We should not lose sight of the fact 
that, after all, the most effective way of 
reducing damage due to stray currents is 
by removing, as far as practicable, the 
cause of such currents. This means a 
proper design, construction, and mainte- 
nance of the railway distribution system, 
whereby potential gradients in the 
earth are not permitted to reach such 
high values as to give rise to serious 
trouble.”” In the first place, in so far 
as practicable, the return currents of 
street railways should be confined to the 
tracks and return feeders. To this end 
the conductivity of the grounded return 
system should be as good as can be pro- 
cured for the permissible investment. 
This means, first of all, that the bonding 
of the rail joints should be kept in the 
best condition by frequent thorough tests 
of all bonds and the prompt repair of 
any found defective. Pressure wires for 
measuring potential drops in the earth 
return will also be of great service in 
determining track conditions.® 

The negative booster is simply a dy- 
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namo that is connected to the negative 
side and operated so as to virtually act 
as a pump in pumping the current back 
to the generating dynamo. While this 
has some limited application, as a gen- 
eral remedial measure it is of no value. 

“A method that has received some con- 
sideration for railway work, partly as a 
means of securing greater economy in the 
distribution of power and partly as a 
means of reducing electrolysis troubles, 
is the three-wire system, using the tracks 
as neutral. By this means the current flow 
in the rails could in general be greatly 
reduced, but the practical value of this 
method under average conditions remains 
yet to be demonstrated. Aside from the 
cost of converting to this system, which 
would in any case be corsiderable and in 
many cases prohibitive, there are cer- 
tain operating disadvantages.” ® 

Where electrolysis action becomes seri- 
ous, the first and most important step to 
be taken is to provide a proper nega- 
tive return for the stray railway cur- 
rents so that the potential drop in the rail 
will be reduced to so low a value that 
there will be no serious tendency for 
stray currents to pass in transit from 
the tracks onto the pipes. This is ac- 
complished by installing insulated nega- 
tive feeders so as to remove the current 
from the rails at intervals and thereby 
reduce the leakage tendency from the 
rails. If properly designed, installed, 
and operated, this system may be made 
effective enough so as to eliminate pos- 
sibly 95 per cent of the electrolysis 
troubles. 

The following is a summary of the 
fundamental facts pertaining to the elec- 
trolysis problem: 

1. There is no longer any question 
about there being any such thing as an 
electrolysis hazard. 

2. Electrolysis is due to stray cur- 
rents from electric railways ; the damage 
is caused by currents that have leaked 
off of and strayed away from the rail- 
way return. 


8U. S. Bureau of Standards Electrolysis Re- 
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3. Underground lead-sheathed cables 
may be drained so as to protect them 
from electrolysis damages, but in so do- 
ing a serious hazard to other under- 
ground metallic structures may be pro- 
duced. 

4. Little can be done to mitigate elec- 
trolysis damage to water and gas pipes, 
and absolutely nothing to stop the action 
of the stray currents as far as the water 
or gas utilities are concerned. 

5. Mere bonding of rails will not suf- 
fice. Even with a continuous rail, if the 
rail is in contact with the ground, some 
current will stray away. 

6. The adoption of stringent regula- 
tions in European cities has been fol- 
lowed by an almost complete mitigation 
of electrolysis problems. On this ac- 
count very good electrolysis ‘conditions 
prevail generally in Europe, and in rare 
instances only has there been acute 
trouble. 

7. The installation of the double trol- 
ley system would eliminate electrolysis 
troubles entirely. 

8. Effective mitigation methods may 
be used so as to eliminate at least 95 
per cent of the electrolysis dangers. 

9. The cost to the railways to install 


11 Peoria Waterworks Co. v. Peoria R. Co. 
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either the double trolley or effective miti- 
gating methods will not be prohibitive, 
considering the hazards to be guarded 
against. One fire loss due to the failure 
of electrolytically weakened water mains, 
or one gas explosion in many commu- 
nities, would cost more than the complete 
installation of the double trolley system. 

The law on the subject is limited. 
There are only a few British cases, and 
the two reported !* American cases that 
relate strictly to electrolysis are far from 
being comprehensive. The question of 
“prior rights,” “dominant purpose,” or 
“primary use” of streets ought not to 
be considered because the public is vitally 
interested in the success of all its public 
utilities. 

From the foregoing facts, justice, 
equity, and public policy ought to re- 
quire that the electric railway so take 
care of its return current as not to in- 
jure the property of other public utili- 
ties or produce hazardous conditions for 
the public. 





The Great Shoshone Dam 


BY J. HARWOOD GRAVES 
Of the District of Columbia Bar 


OME fifteen years 
ago Congress en- 
acted _legislation 
which has literally 
made the desert 
“to blossom as a 
rose.” Those of 

' us whose _habita- 
tions are in the re- 

gions of rainfall do not fully appreciate 
the import of the Act of June 17, 1902 
(32 Stat. at L. 388, chap. 1093, Comp. 
Stat. 1913, § 4700), nor realize what tre- 
mendous works have been constructed 
under its authority. This act empow- 
ered the Secretary of the Interior to “lo- 
cate and construct irrigation works for 
the storage, diversion, and development 
of water,” etc. During the years which 
have since elapsed alfalfa has waved over 
thousands of acres which had never 


nourished grain or grass, and fertile 
fields have come to adorn landscapes 
which had known only sage and mes- 
quite. 

The building of some of these irriga- 
tion works has produced structures which 
are the wonder and admiration of the 


age. The highest dam in the world has 
been built; whole watersheds have been 
made to turn their life-giving streams in- 
to arid valleys to which they were not 
tributary ; entire rivers have been turned 
from their courses to spread beauty and 
wealth over vast areas which had been 
barren wastes. 

In the construction of these dams, tun- 
nels, and canals, engineering problems 
vast and new have been met and over- 
come, and hard on the heels of these 
problems has followed the law to settle 
between contractor and government the 
rights of each under the unexpected and 
necessarily unforeseen conditions en- 
countered. 

Among the greatest of these projects 
from an engineering standpoint, as well 
as the attendant legal complications, is 


the Shoshone Dam, in the state of Wyo- 
ming. 

The North Fork of the Shoshone river 
rises in the north central portion of the 
Yellowstone National Park, and the 
South Fork just to the east of ‘the south- 
east corner of it. About 8 miles west of 
Cody, Wyoming, these forks join, and 
then, as the Shoshone, or, as the Indians 
called it, “Stinking Water,” break 
through “Box Canyon” into the Big 
Horn basin. Box Canyon at its narrow- 
est point is approximately 100 feet across, 
and its vertical granite walls tower more 
than 300 feet above the stream, merging 
into abrupt mountains rising many thou- 
sand feet higher. Through this narrow 
crack the wind rushed at times with such 
velocity that men could not stand; the 
temperature varied from 20 degrees be- 
low zero in winter to a hundred in the 
shade in summer; the flow of the river 
ranged from 200 second feet in winter 
to 20,000 second feet when the “chin- 
ook” wind quickly melted the snows. It 
was in this narrow canyon, more than a 
mile above the sea, that the Reclamation 
Service of the Interior Department “o- 
cated and constructed” the Shoshone 
Dam. 

The normal flow of the Shoshone in 
the Big Horn basin had previously been 
largely appropriated for irrigation pur- 
poses, and the dam was to store the im- 
mense summer floods and make the ° 
water available when needed for the ir- 
rigation of more than a hundred thous- 
and acres of land theretofore arid. 

Into this wild and inaccessible gorge 
the Reclamation Service sent its engi- 
neers. The first supplies and instruments, 
with planks and ropes for trail building, 
had to be packed in on the backs of the 
men. No wheel had ever left its track 
in Box Canyon. No boat had ever there 
floated on the sulphur waters of the 
Shoshone. Here was to be constructed 
a curved concrete dam of thin cross sec- 
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tion and to resist water pressure, to. har- 
ness the wild floods and distribute them 
when needed to the thirsty land below. 
The first consideration was access. The 
nearest railroad ended at Cody. Follow- 
ing the pack-burdened engineers came a 
wagon road literally “built” to the site 
of the dam. In many places it was hewn 
out of the solid rock; in others it tun- 
neled under overhanging cliffs as it clung 
to the side of the natural gorge, and rose 
from near the level of the river itself to 
heights sheer and dizzy above it. This 
road is now the first 8 miles of the east- 
ern entrance to the Yellowstone Park, 
and may be traversed in perfect safety 
in automobile or bus. 

The first parties of engineers made 
plane table surveys of the site, and then, 
from barges anchored with ropes and 
allowed to float into the gorge, put down 
borings to determine the location and 
configuration of bedrock. 

When bedrock was located and the 
limits of the dam determined, it was 
found that this would be the highest dam 
in the world,—328 feet from bedrock to 
top. (The Arrowrock Dam, near Boise, 
Idaho, later built under this act, is a few 
feet higher. ) 

The dam was to be based on solid 
rock, curved upstream, 108 feet through 
its base up to stream bed; then tapered 
to 10 feet at the top; with its abutments 
resting in the solid granite walls on each 
side. It was to be built of concrete in- 
terspersed with “plum rock,” or clean 
pieces of broken granite which could be 
handled by one man; the surfaces to be 
smooth and water-resisting. The con- 
crete was to be laid in all weathers, and 
housed and heated when necessary to 
prevent freezing. The sand for the con- 
crete had to be obtained by crushing the 
granite itself ; likewise the crushed stone 
and the “plum rock” from suitable rock 
in the vicinity. The cement was to be 
hauled 8 miles from the railroad at Cody. 

In order to get into the stream bed and 
excavate and lay the foundation, it was 
necessary to divert the entire normal 
flow of the river. This was done by 
means of a temporary dam erected some 
1,500 feet up stream, from which a tim- 
ber flume was run to a point just above 
the site where it joined a tunnel 10 feet 


square driven through the granite cliff 
for 500 feet and around the site. This 
flume and tunnel were to have a diver- 
sion capacity of 2,000 cubic feet per sec- 
ond. The designs for the dam and flume 
were made by the government engineers 
and showed a minimum requirement. 

The exact position of the dam in the 
canyon was determined by drawing par- 
allel lines on opposite sides of the canyon 
on the cliffs above, and from this basis 
constructing a co-ordinate system of 
10 foot squares, with perpendiculars 
dropped from every intersecting line and 
marked on the canyon walls and bottom. 
By means of this co-ordinate system 
there was located in the bed of the 
stream the center of the circle of which 
the curved dam was to be a segment, and 
this center marked by a stake set in the 
rock with a tack driven in the top of it, 
and by a plumb bob suspended from a 
wire stretched across the canyon and im- 
mediately above the tack. All curves on 
the face of the tapering dam, on given 
planes, being segments of concentric cir- 
cles, this tack was the center of each, and 
indeed the center of the universe so far 
as the dam was concerned. With this 
co-ordinate system and center point fixed, 
the engineers lowered themselves from 
the cliffs on each side by means of rope 
and basket, had the weathered rock blast- 
ed off, and there marked with.paint the 
outlines of the top of the dam as it would 
be when constructed. This was done 
three years before bedrock was uncov- 
ered, but the dam when completed fitted 
these marks with “mathematical accur- 
acy.” 

After the contract was let the first 
work, of course, was the temporary di- 
version dam, the flume, and the diver- 
sion tunnel. Almost coincident with 
construction operations came disaster and 
it “followed fast and followed faster” 
throughout a large part of the work. The 
first temporary diversion dam, built of 
rocks, logs, and heavy plank sheathing, 
according to the minimum requirements 
of the engineers, was swept away during 
the first season of high water. With the 
temporary dam went the flume. This 
finished the contractor, who went into 
bankruptcy, and the contract was taken 
over by the bonding company, rather 
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than pay the $100,000 bond. The dam 
and flume were rebuilt, heavier and 
stronger. The next season’s floods again 
swept away the dam, but the flume stood. 
Its destruction this time was augmented 
by a run of saw logs from a sawmill lo- 
cated on the stream about a mile above. 

The diversion 
dam was built 
again, and the 
tunnel com- 
pleted, and the 
river diverted. 
Then began ex- 
cavation for the 
abutments and 
foundation, first 
on the cliffs 
from which the 
rock was blasted 
into the canyon 
and _s removed, 
and then in the 
bed of the 
stream itself for 
the foundation. 
Bedrock was 
uncovered 65 
feet below 
stream bed, and 
developed nu- 
merous __ giant 
potholes, eroded 
in the rock by 
the action of the 
water in past 
ages. It was a 
peculiar fact 
that every bor- 
ing had struck 
bedrock at its 
higher levels, and not a single pothole 
was disclosed by them. These potholes 
had to be cleaned out and the entire sur- 
face of the bedrock prepared for the 
reception of concrete. 

The plan of the dam called for a “cur- 
tain wall,” which was to be the upstream 
face of the dam, carried to a sufficient 
height in thin cross section, to act as a 
protecting dam and prevent flood waters 
from filling the excavation behind it. 
This was to be built first. 

The excavation for abutments and 
foundation was practically completed in 
the late spring, when floods were immi- 
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nent. When the contractor was ready to 
begin laying concrete in the upstream 
face of the dam for the “curtain wall,” 
it was found by the government engi- 
neers that the entire foundation was 12 
feet too far down stream. This the con- 
tractor denied. The engineers, however, 
required that 
the excavation 
be carried this 
distance further 
up stream be- 
fore _ concrete 
should be 
placed. The 
contractor at- 
tempted to do 
this, and im- 
mediately found 
that the sur- 
face of bedrock 
dipped in the 
upstream direc- 
tion entirely 
across the can- 
yon to a depth 
of 21 feet addi- 
tional. This ex- 
cavation, then, 
had to be made 
under the face 
of the upstream 
slope of the 
foundation pit, 
with an almost 
overhanging 
wall of loose 
rock and bould- 
ers, and, in this 
narrow space, it 
was difficult, 
dangerous, expensive, and slow both 
to excavate and to lay concrete. It was, 
however, accomplished, and the first 
concrete placed in the extreme “toe” of 
the dam, or upstream side, on bedrock, 
85 feet below the bed of the stream, and 
328 feet below the top of the future dam. 

At this time the contractor was many 
months behind the contract schedule, ow- 
ing to various causes of delay, and in the 
meantime the engineers, assuming that 
the “curtain wall” would be erected be- 
fore the floods, and thus give an addi- 
tional “head” to the water passing 
through the diversion tunnel which 
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would keep its capacity up to the 2,000 
second feet required by the contract, had 
placed gates in the mouth of the tunnel 
to prevent its clogging by drift and logs. 
These gates had restricted the diversion 
capacity something like 40 to 50 per cent. 

When the contractor had carried the 
“curtain wall” 
up to within a 
few feet of the 
level of the 
stream bed and 
was within a 
few days of 
completion, the 
first rise in the 
river occurred. 
The diversion 
capacity, so re- 
stricted, without 
the benefit of 
the expected 
“head” of water 
from the curtain 
wall, was not 
sufficient to car- 
ry off the water, 
and the work 
was promptly 
“drowned out.” 
This high water 
was followed al- 
most immediate- 
ly by a_ flood 
which broke all 
records up to 
that time, and 
the entire foun- 
dation pit was 
filled with sand, 
rock, and débris, 
which required it to be re-excavated. 

The curtain wall was never built. Suc- 
ceeding floods again filled the foundation 
pit, but finally the contractor brought the 
entire base of the dam up to stream bed, 
and this part of the difficulty was over- 
come. The troubles were not over, how- 
ever. 

When the rock was blasted from the 
canyon walls for the abutments, large 
portions of it were stored under the 
cableways in the bed of the stream to be 
used as “plum rock.” The floods cov- 
ered this with mud and silt, and when it 
was sought to use it in the concrete, the 
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government engineer condemned it as un- 
fit for such use because it was not clean 
sharp stone to which concrete would 
properly adhere. This necessitated the 
opening of quarries at various adjacent 
places and the quarrying of plum rock 
at an additional, large expense of time 
and money. 
The sand made 
from crushed 
granite was a 
constant source 
of worry. The 
granite was par- 
ticularly tough 
and hard and 
the crushing ma- 
chines had con- 
tinual difficulty 
in reducing it to 
the necessary 
fineness to meet 
the requirements 
of the engineers, 
which made the 
production of 
sand costly and 
slow. The same 
was true of 
crushed rock, 
also used in the 
concrete. When 
new _ concrete 
was to be laid 
on old, the con- 
tractor was re- 
quired to pre- 
pare the surface 
of the old by 
washing, pick- 
ing, and scrub- 
bing so that the new would properly 
adhere and make a _ watertight bond. 
This was the cause of constant dis- 
agreement. These and other minor 
differences between the contractor and 
the engineers constantly cropped out 
during the work, and when it was 
finally finished, after three years of 
labor, and the contractor as well as the 
engineers looked with pride on the high- 
est dam in the world, as solid as the 
granite mountains surrounding it, whose 
top towered many feet higher than the 
head of the figure of “Liberty” on the 
dome of the Capitol at Washington, their 
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pride was dimmed by the knowledge that 
the structure for which the government 
had contracted to pay something more 
than half a million dollars had cost near- 
er a million and a half, and the courts 
must decide whether the additional cost 
lay at the door of the contractor or the 
government. 

To these facts, then, of which, neces- 
sarily, only the high lights are given 
here, and which in the record are min- 
gled with tragedy, achievement, and hu- 
man interest, the court of claims at 
Washington must apply the dusty and 
threadbare law of contracts. 

Where rests the responsibility for the 
destruction of the first diversion dam 
and flume, constructed according to min- 
imum requirements ? 

Who is responsible for the run of saw 
logs that contributed, at least, to the de- 
struction of the second diversion dam? 
the government, on whose reservation 
the logs were cut, and for whose use, it 
is alleged, the lumber was intended? the 
owner of the mill, who is beyond respon- 
sibility ? or the contractor, who is alleged 
to have been warned of the menace and 
to have approved the plans for holding 
the logs? 

Is the government responsible for the 
restricted diversion capacity of the tun- 
nel, and the consequent loss and delay, 
or is the contractor responsible because 
of his delay in bringing the work, under 
the contract requirements, to the point 
where such restriction, necessary or not, 
would not have mattered? 

Did the engineers shift the location of 
the dam after the contract was let, and 
thus bring upon the contractor the at- 
tendant train of disaster, or did the con- 
tractor make a mistake in the excavation 
and get it too far down stream? 

Did the engineers act properly in con- 
demning the plum rock, or was it such 
plum rock as, under the specifications, 
the contractor was entitled to use? 

Were the requirements as to sand and 
laying concrete unduly strict and capri- 
cious, or was the engineer within his 
powers under the contract? 

These questions, independent and in- 
terdependent, and many others less con- 
spicuous, must await the determination 
of the courts, and the application to them 
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of the old and new rules of contract law. 

The development of the case for pres- 
entation to the court of claims was at- 
tended with many difficulties on both 
sides. Men who were there and knew 
were scattered to the four winds, and 
their testimony had to be collected from 
Baltimore to British Columbia. Records 
were distributed between Washington, 
District of Columbia and Great Falls, 
Montana. Death had sealed the lips of 
some who could have spoken with au- 
thority. Three of the assistant engi- 
neers were killed on the work,—one fell 
over a cliff and two were drowned in the 
lake when their boat was swamped in one 
of the sudden squalls common there. The 
contractor’s chief engineer had died. 
The efforts of counsel have, however, 
produced a record of over two thousand 
printed pages, with many maps and pho- 
tographs. Not the least interesting of the 
exhibits is a model of the canyon with 
the dam in place, made on a scale of 1 
inch to 10 feet. This is an exact replica 
of the dam and site, to the last bump 
and crevice of the canyon walls, with a 
nicety of detail which even extends to 


‘ the coloring. It can be taken apart and 


assembled to illustrate each prominent 
step in the construction of the dam. 

When the casual tourist looks down 
on the great Shoshone Dam and sees 
that giant curved wall of concrete 
set by human hands between the tow- 
ering cliffs of granite, sees the great 
forked lake backed up behind it for 
many miles, hears the roar of its water 
over the spillway and through the spill- 
way tunnel, leaping hundreds of feet in- 
to the canyon below, and feels the very 
air quiver with the force of the torrent, 
under a 250-foot “head,” rushing 
through the outlet pipes laid at stream 
bed for future power development, he 
little dreams that this mighty instrument 
of prosperity and plenty must be again 
built, step by step, from pothole to para- 
pet, before five hard-worked judges sit- 
ting 2,000 miles away, that they may de- 
termine the rightful ownership of nearly 
a million dollars. 
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URKE once said, 

when speaking on 

taxation, that a 

government can 

tax the shirt off 

a man’s back by 

indirection and 

hear little com- 

; plaint, but tax him 

directly wii his objection is strenuous. 

The Internal Revenue Bureau is intrust- 

ed with the administration of all Federal 

measures of direct taxation. It is there- 

fore not surprising that this tax-gather- 

ing organization can hardly be termed 
popular with the tax-paying public. 

Most men are willing to contribute 

their respective shares to the support of 

the Federal government. They may 

have their individual opinions as to what 

system of taxation is just and equitable, 


but they are anxious to pay what the. 


existing law requires. They demand, 
however, that the process of collection 
be as painless as possible, and that every 
man subject to the tax 
pay his share. A cursory 
glance at the great variety 
of laws this Bureau is 
called upon to enforce 
furnishes some idea of 
the difficulties encoun- 
tered in perfecting an or- 
ganization that will collect 
the taxes due the govern- 
ment with the least pos- 
sible annoyance to the 
paying public. The laws 
relating to distilled spirits 
are probably the oldest, 
dating back to the days 
of Hamilton. The history 
of the development and 
enforcement of these 
laws is full of dramatic 
incidents and _ thrilling 
tales of adventure. The 
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picturesque moonshiner in his mountain 
retreat, holding the revenue officers at 
bay with his trusted rifle while his wife 
and children remove the evidence of 
guilt, has not entirely disappeared. 
Thousands .of such stills are detected 
and destroyed every year, but he no 
longer holds the center stage. As the 
country grew, things were done on a 
bigger scale. Twenty or thirty years ago 
there were thousands of registered dis- 
tilleries of small capacity. Fraud on the 
government in isolated cases in those 
early days did not involve a large amount 
of tax. During the last thirty years of 
corporate organization many successful 
small distilleries have combined, while 
others have gone to the wall in the com- 
petition. To-day -there are a few regis- 
tered distilleries of large capacity. The 
Bureau organization has had to keep 
pace with this change. Practically all 
the large distillers have shown every 
effort to comply with the requirements 
of the law, but a few isolated cases of 
organized fraud have 
been unearthed. The 
moonshiner of the moun- 
tain made a few gallons 
of cheap whisky to sell to 
his neighbor for a few 
dollars’ gain. The organ- 
ized conspirators moon- 
shined for _ millions. 
Colonel William H. Os- 
born, during the four 
years he has been Com- 
missioner of the Internal 
Revenue, has unearthed 
conspiracies to defraud 
the government of reve- 
nue that would stagger the 
imagination. His achieve- 
ments find no parallel in 
the history of the service. 
The surprising thing 
‘about it is that Colonel 
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Osborn personally found the trail that 
led to the discovery in most of the big 
cases. To those who know this remark- 
able man, however, this is not surpris- 
ing. He knows men, and is a really 
great organizer. His subordinates have 
the highest respect for his ability and 
personality. He 
goes to the bottom 
of things and fin- 
ishes what he at- 
tempts. About a 
year after he be- 
came commission- 
er, Colonel Osborn, 
in conversation 
with some callers 
in his office, learned 
of suspicious ac- 
tions on the part 
of certain persons 
in his own state, 
North Carolina, 
which led him to 
believe liquor laws 
were being violat- 
ed. Other vague 
rumors and reports 
came to him from 
various sources. A 
trusted revenue in- 
vestigator was 
called in and given 
the few facts, with 
some suggestions 
as to how to find 
the trail. This officer quickly found 
evidence of unstamped whisky in large 
quantities, but Commissioner Osborn 
was not looking for the retailer of 
this unstamped whisky; he wanted to 
know who was moonshining whisky by 
the barrel. Back went the investigator 
to trail those barrels. Other large quan- 
tities of unstamped liquor were found. 
The trail led through Virginia, Georgia, 
Tennessee, to Arkansas. A distillery at 
Fort Smith reported to the Bureau 
months before that it was closed. Of- 
ficers were sent at various times to 
verify this; the plant was carefully ex- 
amined ; the dust-covered stills and walls 
gave every evidence of long disuse. The 
trail seemed te lead to the neighborhood 
of Fort Smith, and there it was lost. 
The investigator, with another confiden- 


tial revenue officer, rented a room above 
a barroom in a Fort Smith hotel to ca 
out specific instructions of the commis- 
sioner not to let any activity about that 
suspected distillery escape their notice, 
One watched while the other slept. One 
night, after weary days of watching, the 
investigator, when 
leaving his hotel, 
saw a wagon drive 
up in front of a 
barroom. The driy- 
er, with the bar- 
keeper, was un- 
loading a_ barrel 
of apparently un- 
stamped _ whisky. 
The officer waited 
until the men were 
in the cellar. He 
quickly examined 
another barrel on 
the wagon and 
found it unstamped. 
Here, again, was 
moonshined whis- 
ky he had been 
trailing over five 
states. The driver 
took his seat on the 
empty wagon and 
drove away, but 
concealed on the 
wagon was the of- 
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quietly and quick- 
ly thrust in the driver’s ribs. Quick as 
a flash, however, the driver sprang from 
the wagon and disappeared in the night. 
The officer gathered up the lines and 
checked the running horses, tied them 
securely, and ran back to the hotel for 
the other revenue man. To his great 
astonishment, he found another wagon 
unloading whisky barrels into the same 
cellar. He repeated his former maneu- 
ver, and this time, with his hand on the 
driver’s collar and a gun firmly planted 
in the driver’s face, got the information 
he had traveled far for weeks to secure. 
Before the new day dawned an impro- 
vised warehouse, with thousands of gal- 
lons of moonshined whisky, was in the 
hands of the revenue officers. The se- 
cret entrance ‘to the old, apparently 
closed, distillery was found. In an un- 
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suspected basement were modern stills. 
These stills were run at night, and the 
moonshined whisky was taken away by 
a secret entrance to the improvised ware- 
house. Twelve conspirators tried to date 
have been convicted and are serving 
prison sentences. Three hundred eighty 
three thousand one hundred twenty-five 
dollars and sixty cents of evaded taxes 
and fines in this one case is a matter of 
record. It is estimated that taxes 
amounting to more than $20,000,000 
were evaded in remote years in this one 
conspiracy. The great Whisky Ring 
disclosure of Grant’s administration, in- 
volving only $3,000,000, looks small in 
comparison. 

The laws relating to tobacco are al- 
most as old as the whisky taxes. As in 
the case of distilled spirits, careful 
record is kept of tobacco from the time 
the leaves are. dry until the finished, 
stamped product is put upon the market. 
Both are manufactured under very strict 
government supervision. 

Few men in the country know more 
about the tobacco industry than Com- 
missioner Osborn. He has used this 
knowledge to great advantage to the 
government, and has improved the meth- 
ods of collection without great annoy- 
ance to the tobacco trade. The Fort 
Smith whisky case was not closed before 
Colonel Osborn directed his attention to 
reported wholesale violation of tobacco 
taxes in large cities. If the Commis- 
sioner were asked to-day where he got 
this information, he probably could not 
tell. Conversations with the thousands 
of men he comes in contact with furnish 
him a great storehouse of valuable in- 
formation. He recognizes what is im- 
portant, remembers it, and uses it in 
surprising ways. He started this to- 
bacco investigation by personally going 
to the largest city, New York, and with- 
in twenty-four hours hit a trail. In a 
few weeks wholesale violations were un- 
earthed. This one investigation led 
through three states, and resulted in the 
seizure of two hundred and thirty-six 
factories of the offenders, and the un- 
covering of a large amount of tax. 

The oleomargarin laws have proved 
troublesome to enforce since their en- 
actment. There is a 10-cent tax on each 
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pound of colored oleo. The temptation 
to color this product and sell it for but- 
ter without paying the tax has been 
great. Gigantic frauds and conspiracies 
of this kind, involving more than $27,- 
000,000 of evaded taxes, existing un- 
checked over a period of many years 
prior to Colonel Osborn’s initiation into 
office, were brought to light during the 
first three years of his administration. 
About $1,000,000 has been turned into 
the Treasury, and another million is in 
prospect. In one oleomargarin conspir- 
acy thirty-four offenders in a single city 
were convicted or plead guilty and were 
sentenced to terms of imprisonment, 
totaling sixty-three and one-half years, 
and to pay fines aggregating $138,000. 

One morning, not long ago, a young 
girl came to the Commissioner’s office 
and asked to see Colonel Osborn. She 
was quickly admitted. The Commis- 
sioner was told of a big oleo conspiracy 
in New York city. A long-distance con- 
versation with a trusted agent set the 
wheels of investigation in motion within 
a few minutes. A big factory was 
seized, and evaded taxes amounting to 
hundreds of thousands of dollars were 
discovered. The offenders are now 
serving prison sentences. 

About fourteen months ago Colonel 
Osborn came through Chicago on his 
return from a business trip to the west. 
At the Chicago station he met his Chi- 
cago agent for a few minutes between 
trains. The agent told Colonel Osborn 
that he was convinced colored oleo was 
being made and sold as butter by a large 
butter factory in Chicago. Every in- 
spection of the premises, however, 
showed no trace of fraud. The com- 
missioner told his agent that the manu- 
facturers were probably being tipped off 
before each investigation. He instructed 
the agent to be at a certain hotel in 
Chicago at a certain hour to meet two 
men the Commissioner would send for a 
careful investigation. The men were 
carefully selected and niet the agent. The 
next day, opposite the factory, in the win- 
dow of a little candy shop kept by a little 
German and his wife, was a gorgeously 
dressed Santa Claus entertaining the 
passers-by. Groups of children all day 
long, and late into the night, could be 
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seen before that window, for it was the 
week before Christmas. The little Ger- 
man reaped a harvest. Santa Claus en- 
tertained royally, but nothing went on 
about the factory opposite that escaped 
his notice. The night before Christmas 
he ’phoned the revenue agent to meet 
him with four strong men. He took the 
agent to the rear of the factory and told 
him to peep into a basement room 
through an unsuspected opening in a 
shaded window. The agent saw there 
big vats of oleo being colored to look 
like butter. The ex-Santa Claus asked 
the agent to go to the front of the build- 
ing, break in the doors, and rush to the 
basement while he and his coworker 
guarded any possible exit in the rear. 
The doors were battered down and the 
victims pulled from under tables, behind 
doors, out of coal bins, like rats from a 
trap. The factory was seized, and long- 
standing frauds involving thousands of 
dollars of evaded taxes were uncovered. 

Many other tax laws of more or less 
long standing are administered by the 
Internal Revenue Bureau, such as laws 
relating to adulterated butter, playing 


cards, fermented liquors, wines, etc., all 
requiring most careful administration 
and important investigation by a tech- 
nically trained force. 

A very small part of the Commission- 
er’s time and the Bureau organization’s 
effort can be allotted to the activities 


described above. During the last three 
years new tax laws, involving new sys- 
tems of taxation, have been put into 
operation. The Opium Law was passed 
to break up the wholesale use of habit- 
forming drugs. The Cotton Futures 
Law was enacted to regulate abuses in 
cotton speculation. The Income Tax 
Law, placing a tax on individuals and 
corporations on the basis of their net 
income, was enacted October 3, 1913, 
and re-enacted September 8, 1916. This 
law is probably of more general public 
interest than any other internal revenue 
law. On last September 8th a law was 
enacted placing a tax on corporations on 
the basis of their capital stock; another 
placed a tax on the manufacturers of 
munitions. On the same date there was 
enacted a law that places a tax on the 
transfers of net estates of decedents. 
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A new wine law was also put on the 
statute books. The putting into opera- 
tion of all the new laws is by no means 
an easy task. 

It has been the Commissioner’s policy 
to collect every dollar of internal revenue 
tax due the government without fear, 
and without favor. He has made it clear 
to his subordinates that not a dollar of 
tax not belonging to the government is 
to be collected. If tax not belonging to 
the government is collected, he has en- 
deavored to see that this excess collec- 
tion is given back to the taxpayer with 
the least possible delay. 

For the purpose of collecting all in- 
ternal revenue taxes, the country is 
divided into sixty-four internal revenue 
districts. Each district is supervised by 
a collector. It is with this officer that 
all internal revenue returns are filed, and 
to whom all internal revenue taxes are 
paid. Requests for forms and regula- 
tions and explanations should be ad- 
dressed to him, and every effort is made 
by him to supply the needs of the pub- 
lic. When excess tax is paid the tax- 
payer files a statement on a prescribed 
form with the collector, who forwards 
it to the central office at Washington for 
review and investigation. 

There is another internal revenue 
force, however, under the personal di- 
rection of the Commissioner. This is 
the investigating organization. The 
country is dividec into thirty-one divi- 
sions. In charge of each division is a 
revenue agent, who reports directly to 
the Commissioner, and the work of this 
agent and his subordinates is directed by 
the Commissioner. There are approxi- 
mately five thousand employees in this 
service, six hundred of whom are in the 
central office at Washington. The Bu- 
reau organization under Commissioner 
Osborn’s administration has been re- 
organized to meet the new conditions, 
and modern business methods have been 
adopted in so far as it has been possible. 
The success of Colonel Osborn’s efforts 
is reflected in the results he has ob- 
tained. 

During the first three years of his 
administration gigantic frauds and 
evaded taxes to the unprecedented 
amount of more than $50,000,000 were 
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unearthed. Of this $22,509,576.41 were 
assessed and collected. This total was 
greater by $2,700,000 than the entire 
cost of collecting total revenue receipts 
for this period, amounting to $1,308,- 
413,205.59. These frauds and most of 
the evasions existed unchecked and un- 
discovered during twelve or more years 
preceding Colonel Osborn’s administra- 
tion. 

That his efforts have been appreciated 
by the honest taxpayers is evidenced by 
the resolutions, memorials, and letters of 
commendation that have poured into his 
office, praising him for his fearless and 
impartial administration of the law. 
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be collected during the present year 
seven hundred millions or more. No 
one realizes more than the Commissioner 
and his subordinates that there are many 
imperfections in organization and ad- 
ministration. Criticisms of interpreta- 
tions of law, and methods of collection, 
are always given the most careful con- 
sideration. It is realized that this Bu- 
reau touches the people of the country 
probably more closely than any other 
government organization, and every ef- 
fort is being made to adapt this service 
to the changes in economic conditions of 


the country and the growing financial 
needs of the nation. 


When he entered office, about three hun- 
dred millions of internal revenue taxes 
were collected per annum. Last year his 
Bureau collected five hundred twelve 
millions, and, it is probable, there will 
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The American Government has been a government of lawyers. Theo- 
retically a government of the people, for the people, by the people, repre- 
sentative participation has made it in practice a government by those to whom 
authority has been delegated. An overwhelming majority of these repre- 
sentatives of the people have been members of the bar. Lawyers have 
dominated every Congress and the official family of every President. Out 
of twenty-seven Presidents of the United States, twenty-two of the number 
have been lawyers. The making of the laws and the administration of the 
laws of this Nation, as truly as the interpretation of these laws, have been 
in the hands of lawyers. 

That this has been a more successful government than governments by 
militarists, imperialists, bureaucrats, and diplomats none can deny. If 
lawyers have been the undisputed political leaders of America, they have 
likewise, in only a slightly lesser degree, been its intellectual leaders also. 
Except for the brief period when the church dominated thought, the intellec- 
tual leadership of this country has clearly rested with the legal profession. 
The founders of our common schools and of our State universities have 
been mainly lawyers. The leaders of governmental reform have, with few 
exceptions, been members of the bar. In every crisis in the life of this 

ation, since the days of James Otis and Patrick Henry, lawyers have been 
at the helm, safely directing the course of affairs and maintaining the fight 
for popular liberty and national independence. 

awyers have been the leaders of the people, because they have been in 
close touch with the life of the people and have understood the needs and 
aspirations of the people. . . . 

he need of this leadership will be greater in the future than ever before. 
The effects of the European War, if nothing else, will make it so. The efforts 
to better the conditions of living have not been halted by this War, as some 
believe. The thinking that the war is causing the masses of men and women 
to do will give a pressure to reform and an impetus to democracy greater 
than either ever had before.—Charlton G. Ogburn in American Law Review. 
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BY FRANKLIN TAYLOR 
of the New York Bar 


} HE term “demo- 

} cratic” is here used 

in the sense of so- 

cial and_ political 

equality. True 

democracy knows 

1, no favoritism. 

~ Naturally, we can 

never hope to a- 

bolish class, in the sense that people 

pick their associates from a standpoint 

of congeniality and mental kinship. Fine- 

ly developed minds will ever find mu- 

tual attraction even as the finest grains of 

sand will, upon agitation, always rise to 

the top of the heap. Morality, culture, 

and education seek their own level; and 

the same is true in every line of achieve- 

ment. But human rights and the meth- 

ods of their enforcement are, or should 

be, universal. No free government can 

endure where this is not recognized. The 

instinctive recognition by the individual 

of one justice for all, regardless of class, 

revolts at any other conception and 

chafes at governmental curtailment of 
that right. 

A striking violation of the right of 
universal justice is presented by our mul- 
tiplicity of courts of varying jurisdic- 
tions, among which the administration 
of justice, instead of being solely on 
the basis of the right in issue, is fre- 
quently apportioned on a_ basis of the 
amount of money involved. To be sure, 
the “poor men’s” courts, commonly so- 
called, are technically open to rich and 
poor alike; but in practical working they 
are of necessity most commonly used by 
the poorer class of litigants. There are 
various reasons for this, chief among 
which are statutes and rules governing 
the class of cases that may be litigated, 
the amount of costs that may be im- 
posed, and the technicalities, expense, and 
delays incidental to procedure, all of 
which make it impracticable to litigate 
small amounts in the higher-class trial 
courts. The unfortunate feature of the 


system is that many of the safeguards 
provided for the rights of litigants by 
the higher class, and incidentally higher 
priced, trial courts, are denied to the 
“poor men’s” courts. Also there is a 
corresponding variance in the salaries 
and assumed qualifications of the judge. 

Another anomaly, limited, however, to 
the administration of criminal law, is the 
evil of allowing the purchase of im- 
munity from punishment. A penalty is 
imposed with the alternative of paying 
a fine. The rich man pays and goes free. 
The poor man is imprisoned for not hav- 
ing the money. And even among those 
who can afford to thus purchase im- 
munity the result is most unfair, because 
the punishment, instead of being com- 
mensurate with the degree of the offense, 
is measured in severity according to the 
size of the defendant’s pocketbook. To 
one man the amount is of no conse- 
quence ; is not even a punishment. To 
another, because of his lowly position, a 
similar amount may mean weeks of toil, 
hardship, privation, and suffering to him- 
self and his dependents. 

The sole strength of the bond which, 
in a free government, holds people to- 
gether in compact civil unity, and sepa- 
rates them from industrial and political 
anarchy, is the confidence of the indi- 
vidual that his moral strength and feel- 
ing of legal right will be at all times re- 
spected and protected by every possible 
legal safeguard. As has been clearly and 
ably stated by Von Jhering (Struggle 
for Law), so strong an actuating motive 
is the feeling of legal right, and so im- 
portant to the attainment of social and 
political idealism, that it completely over- 
shadows the mercenary features of liti- 
gation. Any system of courts which 
fails to respect it, regardless of the 
amount of money or the apparent triv- 
iality of the issue involved, strikes a 
blow at our institutions and invites pub- 
lic criticism and distrust. With the in- 
dividual directly affected, the result 
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must be to either blunt his idealistic 
senses, or to send him forth with a 
grudge against the institutions respon- 
sible for the discrimination. Nonadmin- 
istration, the same as maladministration, 
of justice, tends to bring the law into 
contempt ; and it matters not what fea- 
ture of human right is affected. Lib- 
erty is no less sacred than the life which 
it is given to serve; and the idea of 
property, under our social system, is but 
the personification of the individual in 
that which is either the product of his 
labor, or that of another which he has 
lawfully obtained (even though it be of 
nature herself). Any discrimination in 
the protection of either liberty or prop- 
erty is a blow at the life of the indi- 
vidual. Who strikes the one strikes the 
other, and each blow hacks the bond of 
idealism which alone binds us together, 
socially, industrially, and politically, into 
a free government. 

Having recognized that the sole un- 
derlying ideal of justice is to sustain the 
feeling of moral strength and legal right, 
we have still to see the extent to which 
that feeling binds the individual, how- 
ever unconsciously, both in his duty to 
himself and in his social and political 
duties. Having covered that ground, we 
will be better able to recognize the in- 
equalities in administration of justice 
which offend that ideal, and the tremen- 
dous importance their correction bears 
to our democratic development. 

To get a clear viewpoint, let_us first 
picture the evolution of a savage tribe 
into a peaceful and organized people. In 
doing so we must first trace the develop- 
ment of administrative authority, and see 
where it gives birth to the judicial. The 
tribe chieftain is simply a human ex- 
emplification of the law of leadership 
which runs throughout the animal world. 
He is the result of an instinctive recog- 
nition of the advantages of organization. 
The source of his individual power is his 
mental, moral, and physical strength. He 
gathers around him a picked ring of 
supporters, whom he favors with special 
privileges and charges with the duty of 
upholding his rule. Thus class feeling 
develops, and, in turn for their own 
preservation, the favored few adopt 
means for their perpetuation in power. 
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This leads to inheritive monarchies, and 
the superstitious belief of the people in 
the right of class rule. As the people 
become enlightened that belief dies out. 
The result is the development of popu- 
lar government, of either monarchical or 
republican form. 

The first conception of judicial power 
in the course of political development 
evolves from the administrative, and is 
to fix responsibility for, and punish, that 
which threatens the power or stability 
of the Crown; in other words public, 
otherwise known as criminal, law. But 
the necessity of fixed rules to govern 
individuals in their relations with one an- 
other soon follows, because the people 
demand that those to whom they owe 
fealty and give the benefit of service shall 
in turn protect them in their lives, lib- 
erty, and property. Thereby evolves pri- 
vate, otherwise known as civil, law 
These rules and principles are often said 
to have developed by process almost un- 
noticed, and to have fastened themselves 
as fixed usages by general recognition 
of fairness and truth. Be that as it 
may, certain it is that the instinct of self- 
preservation impels the individual to de- 
mand the protection of his recognized 
civil rights. It therefore becomes an im- 
portant function of the Crown to main- 
tain civil tribunals for the purpose of 
passing judgment on alleged infractions 
of recognized principles of private usage. 
The very safety of any government lies 
in the fidelity with which it performs 
that duty. Any dereliction, whatever the 
cause, strikes at the underlying individual 
feeling of legal right, and, by injuring 
the ideal, wounds the loyalty and man- 
hood of the one possessing it. 

The burden of initiating the enforce- 
ment of private law has always lain 
upon individuals ; yet its entire value de- 
pends upon its enforcement. Under the 
Roman law the person aggrieved had to 
pursue the robber and bring him before 
the court ; and even to-day, although the 
police power has been extended to cover 
theft and many other kinds of purely pri- 
vate wrongs, the enforcement of the 
great body of private law is still left to 
individual initiative. This of course has 
a healthy effect because of the lesson 
taught by trouble and sacrifice in appre- 
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ciating the true value of civil rights; but 
it is at the same time a grave social and 
economic danger in that the rights, lib- 
erties, property, and other institutions of 
the people may be impaired, and even 
lost, by reason of general individual 
apathy in enforcing them. Discrimina- 
tion by the state on social or money 
lines, by wounding the ideal of justice, 
tends to discourage a universal enforce- 
ment of private rights. 

An excellent illustration of the neces- 
sity of universal enforcement of pri- 
vate law is that of the nation which sub- 
mits to insult and aggression from 
without. The immediate issue may seem 
ever so trivial, yet the loss of self- 
respect and blunting of the sense of 
wounded legal right involved in the sub- 
mission paves the way to further aggres- 
sions, debases the popular spirit, and 
leads to ultimate national destruction. 
Or, let us take the case of the boy on 
the street, who must either fight his 
way into the respect of his fellows, or by 
his cowardice forfeit even his own re- 
spect, and be despised, unworthy, and 
the butt for insult and ridicule. As laid 


down by Von Jhering, “the law, to ex- 


ist, demands that there should be always 
a manly resistance made to wrong,” and 
“resistance to injustice, the resistance to 
wrong in the domain of law, is a duty 
of all who have legal rights, to them- 
selves—for it is a commandment of 
moral self-preservation—a duty to the 
commonwealth ; for this resistance must, 
in order that the law may assert itself, 
be universal.” 

Therefore, of the utmost importance 
to a democratic government is the uni- 
versal performance of that individual 
duty in social and national life. Deser- 
tion from it casts an unfair burden upon 
those who still defend, and invites the 
common enemy, lawlessness, to fresh at- 
tack. It is only when each individual, 
fully accepting his responsibilities, heark- 
ens to the voice of wounded legal right, 
no matter how trivial from a money 
standpoint, and comes to its aid with all 
the weapons the law endows him with, 
that the commonwealth is secure. Fear, 
cowardice, apathy, and ignorance in this 
respect are, in point of analogy, as harm- 
ful to the state as refusal to fight with 
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arms upon occasion of national invasion. 
It is an exemplification in the field of 
law, of the volunteer system. None may 
be drafted. Each must act on his own 
initiative. 

The reflex action of individual apathy 
upon the national strength, flowing from 
the sense of a wounded ideal of justice, 
is at all times demoralizing. The moral 
strength of a nation is but the aggregate 
moral strength of the individuals com- 
posing it. Impair the individual feeling 
of moral strength and legal right, and 
you shatter the power of the state. Gen- 
erals may win battles, but the moral 
strength of private soldiers wins wars. 
Each individual is a coworker in the 
great national task. To lose, through 
apathy due to either discouragement or 
a failure to recognize the underlying 
ideal, the right to universal justice, is to 
sacrifice individual liberty and legal right, 
which are the strongest moral safeguards 
of manly spirit. The upsetting of pop- 
ular institutions quickly follows ; oppres- 
sion fastens itself upon the neck of so- 
cial liberty and justice; the collective 
spirit which inspires the founding and 
maintenance of free governments is im- 
paired ; and the way for the ultimate de- 
struction of the nation has been paved. 

Having traced the development of gov- 
ernment in its relation to the wellspring 
of social and political democracy, the 
jealously guarded and zealously protected 
individual feeling of legal right, we now 
come to an application of the principles 
discussed, to the inequalities of our ju- 
dicial system. 

From time immemorial the struggle 
has been to eliminate class privilege, and 
our social and political development has 
been a constant travail. Our liberties 
are appreciated because of the labor, 
pain, and sacrifices attending their birth. 
Temporarily halted from time to time, 
any seeming retrogression has been but 
a resting period in preparation for great- 
er efforts. With the gradual banishment 
of ignorance and superstition, and the 
dawn and development of popular edu- 
cation, the march of freedom has been 
ever onward, and the motive behind it 
has ever been the axiomatic principle, 
burning with the force of molten metal 
in even the simplest mind, that fairness 
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and right should govern the relations of 
all people in their dealings with one an- 
other. The greatest political cataclysms 
have flowed from a failure by the rul- 
ing class to recognize this principle. One 
of the causes of the French Revolution 
was a statute which proclaimed that a 
nobleman returning weary from the hunt 
could slay two peasants and warm his 
feet in their entrails. True, that statute 
was never enforced, in so far as the 
records show; but the mere fact that it 
and other vicious laws were on the books 
caused a feeling of strong resentment 
among the populace, which eventually 
symptomized itself in riot and bloodshed. 
What a beautiful contrast we have in 
the words of Browning (Pippa Passes), 
of the King dearly loved by his people 
because of his absolute democracy in 
dealing justice to rich and poor alike: 
“Among the rocks his city was, 
3efore his palace, in the sun, 
He sat to see his people pass, 
And judged them, every one.” 

And that has been at all ages the ideal, 
the dream, of writer and poet; 

“The humblest craftsman, the obscurest vas- 
sal, the very leper shrinking from the sun, 
though loathed by charity, might ask for jus- 
tice. Not with the fawning air and cringing 
mien of some , counts and princes 
kneeling for favors, but erect and loud, as men 
who ask men’s rights !"—Richelieu. 

Apparently, however, we have not yet 
progressed to the stage of fully recog- 
nizing that popular enforcement of indi- 
vidual rights requires that the expense 
and quality of justice should not vary 
with the amount or relative importance 
of the issues involved. Our judicial sys- 
tem is still tethered to the worm-eaten 
stake of tradition, which decrees a con- 
trary rule. Some day, let us hope, the 
line will break, and then indeed will 
strides be made towards an approxima- 
tion of ideal government. 

True judicial democracy will never be 
accomplished until all lines of wealth 
and relative importance of issues are 
completely effaced. The criterion should 
be the simple question of legal right. To 
attain this end our present multiplicity 
of courts should be wiped out, and their 
place taken by one common trial court, 
and a universal appeal court, both with 
ramifications extending throughout the 
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state in such manner as to meet the con- 
venience of litigants, rich and poor alike. 
A further and final appeal court, sitting 
permanently at one place, can be main- 
tained for its stabilizing effect on dis- 
puted questions of law only. The pro- 
cedure should have no regard to the 
amount or relative importance of the is- 
sues involved. While utilizing every 
reasonable safeguard to the end that jus- 
tice may be done, means should be adopt- 
ed to dispose of issues expeditiously and 
without any public fees or charges. Un- 
just litigation backed by malicious and 
ulterior motives should be penalized in 
favor of the aggrieved party; similarly 
with dishonest or unconscionable de- 
fenses, interposed solely for the purpose 
of interfering with justice by causing 
annoyance and delay to those who are 
clearly entitled to their legal remedy. 

In the administration of criminal law 
neither directly nor indirectly should 
wealth or class be permitted to enter into 
the degree of punishment. Fines should 
be abolished. For trivial offenses now 
commonly punishable by fines with the al- 
ternative of imprisonment, other punitive 
means should be found, sufficient to bring 
about a realizing sense of contrition with- 
out the necessity of degrading and blunt- 
ing the sensibilities by the imposition of 
prison sentences. 

It is not to be expected that these 
things can be done without radically 
changing the present human viewpoint, 
which everywhere is under the hypnotic 
spell of usage and tradition. But as 
surely as the world moves, as inevitably 
as the wheels of progress, with varying 
speed, work constantly at the everlast- 
ing task of making the world better, the 
approximation of true democracy, as a 
concomitant of popular education, will 
ever draw nearer and nearer. Oppo- 
sition, however strong, must, as it has 
in the past, eventually succumb, and the 
fight of the watchful be rewarded by a 
better civilization, blest by a higher meas- 
ure of justifiable contentment, and based 
upon a realization that liberty and legal 
rights, inseparable partners in the great 
work of destroying the evils which beset 
the social and political structures, recog- 
nize neither class, wealth, creed, nor ra- 
cial, distinctions. 





Is the Federal Child Labor Statute 


Constitutional >? 
BY EDGAR WATKINS, LL.B. 


Author of “Shippers and Carriers of Interstate and Intrastate Freight; 


” Articles in the Stand- 


ard Encyclopedia of Procedure, on “‘The Commerce Court” and on “‘The Interstate 
' Commerce Commission.” 


aN EXCELLENT 
statute may not be 
a valid law. An en- 
forceable statute is 
one within the 
sphere of legisla- 
tion and one that 
has been enacted 


by an authorized 
agency and in the manner prescribed by 
law. 

Congress has recently passed, and the 
President has approved, a statute which 
prohibits the transportation in interstate 
commerce of commodities in the mining 


or manufacture of which children under 
designated ages are employed. While 
this statute is popularly named, Child 
Labor Law, it does not prohibit the em- 
ployment of children in mine or factory. 
It does in effect say to the mine owner 
and to the manufacturer, if you employ 
children under the specified ages, your 
product shall not enter into commerce 
among the states. 

Such a law is within the domain of 
proper legislation. It is a good law, de- 
manded in the name of humanity and 
promotive of the best interests of socie- 
ty. It has been styled, with a large meas- 
ure of truth, another Emancipation 
Proclamation. The validity of a statute 
limiting the hours of labor of children is 
not questioned, but able lawyers in the 
United States Senate and elsewhere have 
expressed the opinion that Congress is 
not an authority with power to enact such 
a statute, but that such authority is vest- 
ed in the several states. 

The question is important. Courts 
look more to the humanitarian side of 
the legal shield of constitutional truth 


than they formerly did; but they must 
look also to what is called, sometimes 
with impatience, the legalistic side. The 
letter of the law may need the spirit to 
give it life, but the letter contains the 
spirit ; and it must not be forgotten that 
ours is a constitutional form of govern- 
ment in which legislators, executives, and 
judges are sworn to support and obey the 
fundamental law. 

The government of the United States 
is one of delegated and limited powers. 
The Constitution is the power of attor- 
ney under which this government must 
act and in which it must find authority 
for whatever it does. 

That provision of this power of at- 
torney which all agree must be looked to 
for authority to pass the act under dis- 
cussion reads: “Congress shall have 
power to regulate commerce 
, among the several states.” The 
same paragraph gives power to Congress 
to regulate commerce “with foreign na- 
tions.” 


The Argument from Embargo Laws. 


Mention may here be made of a theory 
relied on by the advocates of the measure 
while it was pending in the Senate, and 
since urged in current discussions of the 
subject. This theory may be briefly stated 
to be: Congress has passed embargo acts 
prohibiting commerce with certain for- 
eign countries; such acts were referred 
to incidentally by Chief Justice Marshall 
in Gibbons v. Ogden,! and were by him 
regarded as valid. The same clause and 
the same language of the Constitution 
gives Congress the power to regulate for- 


19 Wheat. 1, 6 L. ed. 23. 
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eign and interstate commerce ; and, there- 
fore, as Congress may prohibit absolutely 
foreign commerce, a like power exists to 
prohibit commerce among the states. 

No attempt is made to give an ade- 
quate statement of the argument in sup- 
port of this theory. The conclusion 
reached is that Congress has power arbi- 
trarily to prohibit any and all commerce 
among the several states. The reductio 
ad absurdum of this argument was 
reached when it was admitted in the Sen- 
ate debates that Congress could prohibit 
the shipment of milk in interstate com- 
merce because the milkmaid had red hair. 

Against this theory there are the facts 
that none of the embargo acts has ever 
been held valid by any court of final au- 
thority, and the constitutionality of each 
was very generally questioned, nor did 
either of such acts prohibit all foreign 
commerce. The Embargo Act of 1807 
was resisted. The governor of Connect- 
icut declared the act void, and refused 
to aid in its enforcement. A committee 
of the Massachusetts legislature, in re- 
porting the opinion that the act was un- 
constitutional, said: “A power to regu- 
late commerce is abused when employed 
to destroy it.”* To regulate is not to 
prohibit. “Regulation contemplates the 
continuance of the subject matter in ex- 
istence or in activity, while ‘prohibition’ 
implies its entire destruction.” ® 

Mr. Justice Story, equal to Marshall 
in ability and his superior in learning, 
viewed the embargo acts as at the ex- 
treme of Congressional power. Others 
have placed the power to pass such laws 
under the war, taxing, or treaty making 
authority of Congress. Nor should it he 
forgotten that the embargo acts were not 
arbitrary prohibitions of foreign com- 
merce; but such acts, applicable to only 
one or two countries, sought to protect 
and promote foreign commerce, using the 
embargo as a weapon to enforce the na- 
tion’s rights to engage in that commerce. 
It was, to use the language of Hamilton, 
a “prohibitory regulation.” * 

Without denying the correctness of the 
argument from an analogy to the embar- 


a Von Holst, Const. History of U. S. p. 


“34 Words & Phrases, 2d series, p. 236. 
* Federalist, No. 2. 
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go acts, an argument which as presented 
leads necessarily to a concession of arbi- 
trary power in Congress over interstate 
commerce, it would seem that there might 
be found a more logical basis upon which 
to build a conclusion that the Child Labor 
Act is constitutional. 


Purpose of Congressional Power over 
Interstate Commerce. 


It is believed that the law is constitu- 
tional, and that such a conclusion is sup- 
ported historically, logically, and by au- 
thority. 

When the legislature of Virginia pro- 
posed the calling of a convention, which 
later was held in Annapolis, September, 
1786, the announced purpose was “to 
consider how far a uniform system in 
their [the states’] commercial relations” 
might “be necessary to their common in- 
terests and permanent harmony.”® The 
same general purpose animated the 
statesmen who, beginning with this call, 
finally adopted the Constitution of the 
United States, the first draft of which 
gave the national legislature power “to 
regulate commerce with all nations and 
among the several states.” ® So import- 
ant was it that the regulation of all com- 
merce among the states should be dele- 
gated to the national government, that no 
objection to this clause was at any time 
urged, and the manner of its adoption 
appears in the record of the convention 
as follows: “The clause for regulating 
commerce with foreign nations, etc., was 
agreed to, nem. con.”? This clause is a 
definite and plenary grant of power, and 
needs no help from implication. 

The evil sought to be corrected was 
conflicting state regulations ; the remedy 
offered was that of giving one authority 
the power to make uniform these regula- 
tions. 


Decisions of the Supreme Court of the 
United States Affecting the Question. 


The Supreme Court of the United 
States, in discussing a state statute pro- 
hibiting the manufacture of liquers, de- 
nied that such a statute interfered with 


55 Elliot, Debates, p. 113. 
61d. p. 130. 
71d. p. 434. 
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interstate commerce, although the manu- 
facturer contemplated “more or less 
clearly an interstate or foreign market.” ® 
Later, in the Knight Case that court 
said: “The fact that an article is manu- 
factured for export to another state does 
not of itself make it an article of inter- 
state commerce.”® Both these cases 
should be read in the light of the Addy- 
ston Pipe Case, where the Supreme 
Court said: “The power of Congress to 
regulate interstate commerce comprises 
the right to enact a law prohibiting the 
citizen from entering into these private 
contracts which directly and substantial- 
ly, and not merely indirectly, remotely, 
incidentally, and collaterally, regulate to 
a greater or less degree commerce among 
the states.” It was held in the further 
discussion of this case that Congress had 
the same power over the acts of persons 
as over state statutes. 

In Adair v. United States," in holding 
void a statute prohibiting the discharge 
of an employee because he belonged to a 
labor union, the court said: “Any rule 
prescribed for the conduct of interstate 
commerce, in order to be within the com- 
petency of Congress under its power to 
regulate commerce among the states, 
must have some real or substantial rela- 
tion to or connection with the commerce 
regulated.” Whether the “relation” and 
“connection” with the commerce regula- 
ted is “real” and “substantial” must be 
determined by Congress, although, said 
the Supreme Court, “in case of a possible 
gross perversion of the principle, the 
courts might be applied to for relief.” * 

In the Sponge Case ® a statute pro- 
hibiting the landing or sale of sponges at 
any port of the United States unless such 
sponges were of a prescribed size and 
had been taken from the water as re- 
quired by the statute was ‘held invalid in 


8 Kidd v. Pearson, 128 U. S. 1, 32 L. ed. 346, 
2 Inters. Com. Rep. 232, 9 Sup. Ct. Rep. 6. 

Ri States v. E. C. Knight Co. 156 U. 

, 39 L. ed. 325, 15 Sup. Ct. Rep. 249. 

a Addyston Pipe & Steel Co. v. United 
States, 175 U. S. 211, 44 L. ed. 136, 20 Sup. 
Ct. Rep. 96. 

i208 U. S. 161, 52 L. ed. 436, 28 Sup. Ct. 
Rep. 277, 13 Ann. Cas. 764. 

ea United States v. Joint Traffic Asso. 171 

S. 505, 43 L. ed. 259, 19 xe Ct. Rep. 25. 

“is The Abby Dodge, 223 U. S. 166, 56 L. ed. 

390, 32 Sup. Ct. Rep. 310. 


so far as it referred to sponges gathered 
in the territorial waters of the state. The 
part of the statute held void in this case 
was broad enough to prohibit the gather- 
ing and selling of sponges in the same 
state. 

Congress, said the Supreme Court,™ 
has ample power not only “to pass laws 
which shall regulate legitimate commerce 
among the states and with foreign na- 
tions, but has full power to keep the 
channels of such commerce free from the 
transportation of illicit or harmful arti- 
cles, to make such as are injurious to the 
public health outlaws of such commerce, 
and to bar them from the facilities and 
privileges thereof.” 

None of the cases cited above is con- 
clusive of the question under discussion, 
although collectively they may be con- 
sidered as fully representative of those 
decisions of the Supreme Court of the 
United States which are used as argu- 
ment against the validity of the statute. 

Congress has not heretofore prohibited 
the transportation in interstate commerce 
of articles other than those which are of 
themselves “illicit,” “harmful,” or “inju- 
rious to public health.” Illustrative of 
the congressional legislation which has 
been approved by the Supreme Court of 
the United States are quarantine and 
white slave laws and laws prohibiting the 
transportation in interstate commerce of 
lottery tickets, and of impure or mis- 
branded foods and drugs. The question 
here presented is, Can Congress limit the 
transportation in interstate commerce of 
an article harmless of itself because of 
the method of its production? 


The Right to Engage in Interstate Com- 
merce Cannot Be Used to Consum- 
mate a Wrong. 


No one questions that it is commerce 
among the states when the products of 
mine or factory are moved from one to 
another state, and it is not contended that 
such commerce may not be regulated by 
Congress. It is equally free from ques- 
tion that the mere act of mining or manu- 
facturing a commodity within one state 
is not commerce among the states, nor is 

14McDermott v. Wisconsin, 228 U. S. 115, 


57 L. ed. 754, 33 Sup. Ct. Rep, 4 431, Ann. Cas. 
1915A, 39, 47 L.R.A.(N.S.) 984. 
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such act within the power of Congress to 
regulate or control. When, however, the 
mining or manufacturing is but the first 
of a connected series of acts, followed by 
transportation from one to another state, 
and culminating with a delivery of the 
mined or manufactured product in that 
other state, a different question is pre- 
sented. 

Congress may not regulate mining or 
manufacturing in a state; but when it is 
sought to project the mined or manufac- 
tured product into interstate commerce, 
Congress, the regulator and protector of 
that commerce, may act. What is con- 
demned as a crime by the predominant 
judgment of mankind is sought to be 
consummated in the field over which 
Congress has paramount control. Con- 
gress is not impotent to prevent the use 
of the field for such a purpose, other- 
wise the nation becomes an accessory aft- 
er the fact. 


Congress May Prohibit Artificial Bur- 


dens on Interstate Commerce. 


That commerce among the states is a 
matter for national regulation, that such 
regulation may be applied to prevent the 
transportation from one to another state 
of any harmful article, and that the na- 
tion may prohibit the use of the channels 
of this commerce in order to prevent a 
wrong which it could not prohibit in its 
inception, do not mark the boundaries 
of the power of Congress. In addition 
that body has power to protect interstate 
commerce from all artificial burdens. 

What, if any, burden does the employ- 
ment of children in mine or factory place 
on commerce among the states? Let an 
actual situation be described. A cotton- 
mill manufacturer in Georgia competes 
with a similar manufacturer in Massa- 
chusetts in the sale to a Detroit factory 
of ducking, used in making automobile 
tires. The margin of profit is small. If 
by reason of the employment of cheap 
child labor one of the manufacturers of 
ducking can make his fabric cheaper than 
the other, such other may be excluded 
from the interstate market. A law of 
Georgia or of Massachusetts regulating 
the employment of children has a certain, 
and it may be said, direct effect on that 
commerce among the states of Georgia, 
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Massachusetts, and Michigan. The 
Georgia legislature and the Massachu- 
setts legislature may not agree as to the 
character of laws regulating the employ- 
ment of children. Shall the state least 
mindful of the protection of the child 
exclude the factories of another state 
from the opportunity to sell their goods, 
or shall Congress by a uniform enact- 
ment apply a standard under which no 
artificial advantage is given to either 
manufacturer, and exclude from inter- 
state markets those who do not conform 
to that standard? Congress does not 
prohibit the employment of anyone, nor 
does it regulate manufacturing in any 
state. It does regulate interstate com- 
merce by denying the use of its channels 
to those who would obtain an advantage 
because of an artificial condition. 

The Supreme Court of the United 
States frequently uses “field” figurative- 
ly to illustrate the power of Congress 
over interstate commerce. There are 
prizes for those who cultivate this field, 
and Congress has the right to fix the 
terms under which these prizes may be 
competed for. Congress may not say to 
a citizen of a state: “You must not man- 
ufacture a particular cultivator, nor must 
you employ children in manufacturing 
any cultivator,” but Congress may say: 
“When you propose to cultivate my field 
and compete for prizes therein, you must 
not use any cultivator the use of which 
will give you an advantage over others 
equally entitled to compete, but who can- 
not obtain such a cultivator as you use.” 

In the Shreveport Case ® the Supreme 
Court of the United States held that 
Congress could compel an increase in the 
rates from Houston, Texas, to another 
point in the same state, because the low- 
er rates gave Houston an advantage over 
Shreveport, Louisiana, in the field of in- 
terstate commerce. This case, decided 
June 8, 1914, announced the wide scope 
of congressional power over interstate 
commerce. In the course of the opinion 
of the court in this case it was said: 
“Congress is empowered to regulate, that 
is, to provide, the law for the govern- 


ment of interstate commerce, to enact 
ae 


15 Houston, E. & W. T. R. Co. v. United 
States, 234 U. S. 342, 58 L. ed. 1341, 34 Sup. 
Ct. Rep. 833. 
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‘all appropriate legislation’ for its ‘pro- 
tection and advancement’ (The Daniel 
Ball, 10 Wall. 557, 564, 19 L. ed. 999, 
1001) ; to adopt measures ‘to promote 
its growth and insure its safety’ (Mobile 
County v. Kimball, 102 U. S. 691, 26 L. 
ed. 238) ; ‘to foster, protect, control, and 
restrain’ (Second Employers’ Liability 
Cases (Mondou v. New York, N. H. & 
H. R. Co.) 223 U. S. 1, 47, 53, 54, 56 L. 
ed. 327, 345, 347, 348, 32 Sup. Ct. Rep. 
169, 1 N.C. C. A. 875, 38 L.R.A.(N.S.) 
44). Its authority, extending to these 
interstate carriers as instruments of in- 
terstate commerce, necessarily embraces 
the right to control their operations in 
all matters having such a close and sub- 
stantial relation to interstate traffic that 
the control is essential or appropriate to 
the security of that traffic, to the efficien- 
cy of the interstate service, and to the 
maintenance of conditions under which 
interstate commerce may be conducted 
upon fair terms and without molestation 
or hindrance. As it is competent for 
Congress to legislate to these ends, un- 
questionably it may seek their attain- 
ment by requiring that the agencies of in- 
terstate commerce shall not be used in 


such manner as to cripple, retard, or de- 
stroy it.” 6 

This does not give Congress the pow- 
er arbitrarily to exclude a sound and in- 
nocuous commodity from the use of the 


field of interstate commerce. But when 

some burden is laid upon interstate com- 

merce by the admission of such an arti- 

cle, Congress may act. Nor has Con- 
16 Italics are the author’s. 


17 Buttfield v. Stranahan, 192 U. S. 470, 48 
L. ed. 525, 24 Sup. Ct. Rep. 349. 


Case and Comment 


gress the right to equalize natural advan- 
tages such as cheap fuel or power. It is 
only when the burden, the handicap, or 
the advantage results from some artifi- 
cial cause, a sentient act of commission 
or omission, that the plenary and indivis- 
ible power of Congress is necessary that 
uniformity of regulation and equality of 
opportunity may be guaranteed. 

The rates on purely state traffic can- 
not be regulated by Congress until such 
rates become burdensome to a shipper 
from another state. Nor can natural ad- 
vantages, such as better grades, denser 
traffic, and water transportation, be de- 
stroyed. Whether in transportation or 
production, the advantages given by na- 
ture cannot be taken away. 

It is sought to compete in this field 
under circumstances which give the citi- 
zen of one state an advantage over the 
citizen of another state. Congress may 
require that this competition “be con- 
ducted upon fair terms.” 

It is an accepted principle of judicial 
construction that “every intendment is 
in favor of” the validity of an act of 
Congress.” 

What the great tribunal which must 
finally determine whether or not this 
beneficent statute is constitutional may 
say, we do not know, but there is reason 
and authority justifying a decision af- 
firming its validity. 





Socialization of the Law 


BY JAMES HARRINGTON BOYD 
of the Toledo (Ohio) Bar 


} HE great master 
students in the 
development of 
the principles of 
jurisprudence of 
modern civiliza- 
tion were Fred- 
erich Carl von 
Savigny (1779- 

1861), Bernhard Windscheid (1817- 
1892), and Rudolph Jhering (1818- 
1892). These savants were all Ger- 
mans. Each was a master of his- 
tory, procedure, and applications of 
the law of his time and the Roman 
Law, yet each entertained different points 
of view as to the development, evolu- 
tion, and forces which brought principles 
of jurisprudence into existence (perhaps 
excepting acts of legislative bodies). 


Savigny was the master mind of the 
Historical School of the law. He says 
that its object “is to trace every estab- 
lished system to its roots and then dis- 
cover an organic principle, whereby that 
which still has life may be separated 
from that which is lifeless and only 
belongs to history.” + One may ask, why 
has any of Savigny’s principles of law 
got “life”? On account of the limita- 
tion of such a paper as this, we content 
ourselves with a description of Savigny’s 
life work by J. E. C. Montmorency. He 
says : 


It was reserved for Savigny to bring the 
daylight of the Renaissance to the science of 
law. He showed us that the law itself is sub- 
ject to law, that is no arbitrary expression of 
the will of a lawgiver, but is itself a thing 
obedient to a cosmic process—to show that 
law is itself the expression of a juristic proc- 
ess that runs through the ages was in itself 
an achievement of the highest order; but to go 
on to trace, as Savigny traced, what we may 
call the natural history of law, to trace its or- 
ganic growth as a living thing, evolving with 





1Society of Comparative Legislation Jour- 
nal, vol. 11 (1909) p. 52. 


the evolutions of races and kingdoms and 
tongues, was still a greater triumph. 


What is this law to which “the law” is 
subject? Savigny was unable to answer 
this question under the then existing 
stage of development of natural and so- 
cial sciences. He left it to others to 
show what the forces, social and eco- 
nomic, are that are continuously casting 
up principles of the Law (with “life’”), 
and what the law is to which the Law is 
subject. 

Savigny’s opposition to legislation was 
so pronounced that the legislative era 
could not have been inaugurated as long 
as the Historical School remained in the 
ascendancy. However, he resigned his 
professorship at Berlin University, and 
accepted the appointment as head of the 
Department of Justice, which was cre- 
ated especially for him by Frederick 
William IV. of Prussia. He lived to see 
the formulation of the General German 
Bills of Exchange Code (1847), the Gen- 
eral German Commercial Code (1861), 
but he died before the date of the Im- 
perial Statute (1873) which created a 
commission to codify the whole domain 
of the private law, that led to the enact- 
ment of the German Civil Code (1896). 
In addition to these facts the agitation of 
the Socialists for social reform in the 
laws had acquired such momentum at the 
time of his death that Bismarck was 
driven to put through the Reichstag the 
Code of Social Insurance Laws, which 
provided insurance against sickness, ac- 
cidents, invalidity, and old age (1883- 
1887), that at the close of the 19th cen- 
tury distributed amongst the working 
classes almost $200,000,000 annually in 
such insurance.® 

Bernhard Windscheid (1817-1892) 
founded a legal theory which has been 
a point of great controversy in German 





nomic Basis of Compulsory State Insurance ; 
Workmen’s Insurance in Europe—Frankel & 


2? Michigan Law Review March 1912—Eco- Dawson (1910) pp. 89-114. 
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legal science for several decades. He 
wrote a celebrated work—Wille und 
Willenerklarung (1878). He defined le- 
gal rights from the standpoint of the 
protection of the “will.” § 

Dr. Rudolph von Jhering (1818-1892) 
died in Goettingen in the fail of 1892. 
Jhering was at the time of his death 
the most profound student of law that the 
world had known. Savigny treated the 
law as a jurisprudence of concepts. He 
treated it from a purely subjective point 
of view. Windscheid defined rights 
from the point of view of the protection 
of the will. Jhering rejected the will 
as the central factor, and set up a juris- 
prudence of facts against Savigny’s juris- 
prudence of concepts. Windscheid’s view, 
logically developed, is an individualistic, 
unhistorical and formal conception of the 
law. Jhering formulated his notions of 
interests in the “Geist,” * which enabled 
him to reach the conception of the 
“Zweck,” > or purpose of legal principles. 
If rights are legally protected interests, 
it therefore follows that the state must 
select what interests it regards as most 
worthy of protection, which leads logic- 


ally to the question of making inquiry 
of purpose in the law, which Jhering 
stated in the form of the principle, “the 


object is the creator of the law.” * On 
this stairway of three steps Jhering built 
his theory of the Law, and invested the 
law with a positive social function. Dur- 
ing the last forty years of his life he saw 
the reactionary conservatism of the His- 
torical School of Savigny supplanted by 
the epoch of legislation and socialization 
of the law (as pointed out above) which 
marks the most significant development 
of the law in modern times,—the change 
from the individual to the social em- 
phasis. 

Jhering in his work “The Struggle for 
Law” ® says at p. 2, respecting the ori- 
gin of Law: 

Law is an uninterrupted labor, and not of 
the state power only, but of the entire people. 

3 “Recht ist eine von der Rechtsordnung ver- 
liehene Willensmacht oder Willensherrschaft” 
(Windscheid, Lehrbuch des Pandektenrechts, 
9th ed. (Kipp) 1906, erste Band, p. 156). 

*Der Geist des Rémischen Rechts auf den 
verschiedenen Stufen seiner Entwickelung 
(1852-1865). 

5 Der Zweck im Recht (1877-1883). 
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The entire life of the law, embraced in one 
glance, presents us with the same spectacle of 
restless striving and working of a whole na- 
tion, afforded by its activity in the domain of 
economic and intellectual production. Every 
individual placed in a position in which he is 
compelled to defend his legal rights takes 
part in this work of the nation, and contrib- 
utes his mite towards the realization of the 
idea of law on earth. 


Jhering then develops these concep- 
tions by endeavoring to show that: 

“The Life of the Law is a Struggle ;” 

“The Struggle for his Rights a Duty 
of the Person whose Rights have been 
violated, to himself ;” 

“The Assertion of one’s Rights a Duty 
to Society ;” 

“The Importance of the Struggle for 
Law to National Life.” 

During the forty-four years since 
Jhering published this work, the world 
has grown more in industrial develop- 
ment and in the accumulation and con- 
centration of vast wealth than it did dur- 
ing the two thousand years preceding. 
To-day there are employed 5,000, 10,000, 
25,000, persons in one factory, and even 
200,000 by one. employer. One machine 
running automatically for months with- 
out stopping, attended by a dozen men, 
will produce 80,000 pint bottles in one 
day of twenty-four hours at a cost of 
less than 8 cents per gross, the labor for 
which formerly cost $1.35.7 

Little could Jhering conceive of his 
Fatherland raiding, deporting, and en- 
slaving the people of Belgium (1914—- 
1916) in violation of every principle for 
which he contends in his “Der Kampf 
um’s Recht.” Little could he conceive of 
almost the entire population of the East- 
ern Hemisphere locked in the death 
struggle for the control of commerce and 
raw materials of the world, sacrificing 
tens of millions of the picked male popu- 
lation of twenty nations! 

He could not conceive of bread and 
meat tickets for 135,000,000 of people, 
of thousands of war planes, of zeppelins 


* Jhering’s Struggle for Law. Translation 
by J. J. Lalor (Callaghan & Co., Chicago, 
1915), p. XIX. 

6Der Kampf um’s Recht (1872)—Transla- 
tion from the fifth German Edition by John 
J. Lalor—Callaghan & Co., Chicago, 1915. 

7The Owens Bottle Machine (Toledo, 
Ohio). 
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throwing tons of dynamite on London, 
hundreds of submarine battleships and 
merchantmen, and the entire economic 
existence of six nations of Europe regu- 
lated by statute! 

There was much truth in Jhering’s con- 
clusions, and still is, developed in his 
Struggle for Law, but much less now 
under vastly different economic and in- 
dustrial conditions. When Jhering wrote 
this address he could not have foreseen 
the centralization of trade, credit, indus- 
try, and vast populations which have 
during the last forty years revolutionized 
the world. In ancient society individual 
rights were submerged in the activities 
of the group. The person has never 
received as high a degree of protection 
from the law as has the claims of prop- 
erty. When Jhering wrote this lecture 
the Historical School had reached the 
summit of its influence, and with it the 
rights of individual persons had reached 
their highest degree of development in 
an evolution of many centuries. If any- 
thing may be safely prophesied of the 
immediate future, one may perhaps say 
with (Tagore) ® that the individual, who 


is one of many thousands, performing a 
single operation with great speed for 
eight hours with a single machine, 1s on 
his way to the loss of his identity. 


I. Discussion. 


1. All of the civilizations of the Old 
World have followed the same cycle of 
development,—the Persian, Egyptian, 
Greek, Roman, and Spanish. Each in its 
turn became conqueror of the then 
known commercial world in its lust 
for silver, gold, political and commercial 
world power. Each made advances over 
its predecessors in learning, art, science, 
law, accumulations of wealth, and con- 
trol of the world’s commerce. Each sur- 
passed its predecessors in magnificent 
displays of wealth, in the national follies 
of its peoples, and the deep depravity and 
moral debauchery of its ruling classes. 
Each fell from the supreme height of 
power. 

The French, through the instrumental- 
ity of Napoleon, conquered almost the 


8 Toledo, Ohio, Lecture November 17, 1916. 
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whole of Europe and ruled and gov- 
erned it for a decade of years. Yet the 
defeat of Napoleon and the passing of 
the French dominion over the countries 
which he had conquered did not result 
in the extinction of the French civiliza- 
tion nor in a great moral degradation 
of her people. This is proved by the 
successes of the French nation in the 
present European War. The French 
nation in proportion to its population is 
the equal, if not the superior, of any of 
the belligerent nations in the great na- 
tional virtues, courage, self-denial, mor- 
als, thrift, national organization, and in- 
tellectual gifts of the highest order. 

That the French nation has not gone 
the way of earlier world conquerors is, 
we think, due to the socializing prin- 
ciples of justice found in the Code Na- 
poleon and its development, the abolition 
of hereditary aristocracy and primo- 
genitureship, the limitation of testa- 
mentary disposition of property, the 
introduction of uniform legal proce- 
dure in the administration of the law 
by the courts, the nationalization of edu- 
cational institutions and elementary 
schools, the introduction of vocational 
educational training, social insurance for 
the working classes, and the establish- 
ment of many devices for the encourage- 
ment of efficiency and economic thrift 
of the common people. 

2. It certainly cannot be successfully 
maintained that the individual who is 
one of many hundreds or thousands of 
employees working for a single employer 
can contract on an equality with him re- 
specting wages and conditions of employ- 
ment, under modern industrial con- 
ditions. 

The proof of this assertion is shown 
as follows: For more than a hundred 
years, small and large groups of em- 
ployees varying from local to state or- 
ganizations, national and international 
organizations, have beén organized to 
provide insurance against sickness, acci- 
dents, invalidity, old-age pensions, and 
out of work and burial benefits. Some 
of these have succeeded for a short 
period, but all have failed finally in ac- 
complishing their purposes. As a con- 
sequence, all of the European countries, 
beginning with Germany, which was the 
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first to enact laws which provided insur- 
ance against sickness, accidents, inva- 
lidity, and old-age pensions, which to- 
day protect her entire working popula- 
tion and their dependents, some 22,000,- 
000 of people (1883-1887),® have in 
some form provided the same kind of so- 
cial insurance for the protection of their 
working population. Great Britain 
passed a Compensation Act 1897 
(amended 1906) which provides compen- 
sation for 13,000,000 workmen, and in 
1911 enacted the National Insurance Act, 
known as the David Lloyd George Act, 
which provides compulsory insurance 
against sickness, out of work, invalidity, 
confinement of women, and old-age pen- 
sions, on behalf of almost the entire 
working population of Great Britain.” 
Since 1910 thirty-one states of the United 
States have enacted compensation acts 
which provide compensation for injuries 
to workmen." Such state insurance or 


compensation is limited, in the amount of 
the compensation provided, to the public 
purpose conserved. That public purpose 
consists in the prevention of workmen 
and those who are dependent upon them 
from becoming public charges on account 


of sickness, accident, out of work, in- 
validity, and old age. It looks toward 
providing the worker and those depend- 
ent upon him, with at least a minimum 
standard of subsistence, for which the 
working mass themselves as consumers, 
largely, in the end must pay. 

The foregoing are illustrations of the 
purpose of the law (“Zweck”) as ex- 
pounded by Jhering. 

They relate to the legal evolution of 
laws enacted by the state which, at a 
minimum cost, furnish the working 
masses with a life provision according 
to a minimum physical standard, compat- 
ible with a wholesome public welfare. 

3. In the second place, the individual 
workman single-handed is not able, un- 
der modern industrial conditions, to 
maintain his equality of contractual 
rights respecting a just wage and ra- 





8 Fourth Special Report of the Commissioner 
of Labor of U. S. (Carroll D. Wright 1893) ; 
Frankel and Dawson Workmen’s Insurance in 
Europe (1910). 

10 Boyd’s Workmen’s Compensation, pp. 
1113-1174 (Bobbs-Merrill & Co. Indianapolis, 
Ind. 1913). 


Case and Comment 


tional working conditions. He has 
formed local unions, trade unions, cen- 
tral labor bodies, state federations of la- 
bor, international labor organizations. 
When they have failed in collective bar- 
gaining respecting wage scales and work- 
ing conditions, they have resorted to the 
strike accompanied, more or less, with 
violence. 

The wastage accompanying such 
strikes and lockouts has led to the Ca- 
nadian, Australian, New Zealand, and the 
like quasi, compulsory government 
boards of arbitration of labor disputes. 

In the event of the failure of the four 
American railway organizations to ob- 
tain concessions which they demanded of 
the railways, they proposed to strike, 
threatening to paralyze the entire trans- 
portation system of 100,000,000 people, 
Congress passed “An Act to Establish 
an Eight Hour Day for Employees of 
Carriers Engaged in Interstate and For- 
eign Commerce, and for Other Pur- 
poses.” 

Emphasis should here be laid upon the 
fact that the railway trainmen, firemen, 
engineers, and conductors are national 
organizations. 

The Adamson Law, just cited, pro- 
vides for an increase of wages and a 
standard eight-hour day, and a commis- 
sion to investigate wages, hours of labor, 
and working conditions of employees of 
carriers engaged in interstate and for- 
eign commerce. This law is unquestion- 
ably constitutional, for the same reasons 
precisely that the law creating the Inter- 
state Commerce Commission is. The 
constitutionality of the latter act is con- 
ceded as duly authorized by art. 1, §§ 8, 
3, of the Constitution, which provides 
that “Congress is authorized to regulate 
commerce with foreign nations and 
among the several states and with the In- 
dian tribes.” The Interstate Commerce 
Commission is vested with the authority 
to regulate and in effect to fix the rates 
charged by interstate carriers. 

The Adamson Act will naturally be 
superseded by a court vested with the au- 


11 Negligence and Compensation Cases An- 
notated, vol. 10, pp. 5-9 (Callaghan and Co., 
Chicago, Ill. 1916). 

12 Public Document 252—64th Congress—H. 
R. 17700 Approved Sept. 3d and Sth, 1916. 
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thority to adjudicate all disputes between 
the employees of interstate carriers and 
their employers. These disputes in their 
last resolution relate to the wage for a 
given number of hours and working con- 
ditions. 

It is to be noted that the largest factor 
which enters into rates regulated by the 
Interstate Commerce Commission is the 
pay roll of the carriers. Therefore, to 
regulate rates you must directly or in- 
directly regulate wages. The legal basis 
for regulating wages is the same as that 
for regulating rates, which has already 
been settled in creating the Interstate 
Commerce Commission. 

In justification of the authority of Con- 
gress to create a court to adjudicate dis- 
putes respecting wages and working con- 
ditions between carriers and their em- 
ployees, it is sufficient here to cite author- 
ities covering the’ following points : 

The authority of Congress extends to 
all international and interstate com- 


merce 18 (including transportation), em- 
bracing all of the means as well as the 
including persons in 


subjects thereof, 
either capacity.'* 

For these reasons there should be a 
right of appeal by either employer or em- 
ployees to the Interstate Commerce Com- 
mission, or the Supreme Court of the 
United States. 

Pending the determination of the hear- 
ing of the disputed questions before 
such court, the government should pro- 
tect either employer or employees in 
maintaining the statu quo. Such steps 
constitute the natural course of the evo- 
lution of the law. 

4. The public should be reminded that 
“trade and commerce scarcely came with- 
in the range of Congress under the Ar- 
ticles of Confederation. The many and 
great evils resulting from this gave the 
most direct and vigorous impetus to the 
struggles for reform which led to the 
Philadelphia Convention and.to the adop- 
tion of its plan for a Constitution. The 
Convention, therefore, naturally consid- 
ered it to be one of its greatest tasks to 
nationalize the Union in this respect. It 


18Gibbons v. Ogden, Wheaton IX. p. 189. 
(Feb. Term 1824). 


4The Passenger Cases, Howard, VII. p. 
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has been rightly said that the consolida- 
tion of the industrial interests of the 
country has proved to be the strongest 
bond of the Federal states.” 

5. There is a similar legal basis for the 
creation of courts by the states to finally 
determine labor disputes respecting 
wages and working conditions, with an 
appeal to a higher court. These prin- 
ciples have been finally established by 
the Supreme Court of the United States 
in Munn .. The People of Illinois, 94 
U. S. R. 113-154. Chief Justice Waite 
states these principles briefly as follows: 


The state is a social compact by which the 
whole people covenants with each citizen, and 
each citizen with the whole people, that all 
shall be governed by certain laws for the com- 
mon good. 

From this source come the police powers, 
which as said by Chief Justice Taney in the 
License Cases, 5 How. 583, 12 L. ed. 291, ‘are 
nothing more or less than the powers of gov- 
ernment inherent in every sovereignty, . . 
that is to say, . the power to govern men 
and things.’ Under these powers the govern- 
ment regulates the conduct of its citizens one 
towards another and the manner in which each 
citizen shall use his own property, when such 
regulation becomes necessary for the public 
good. In their exercise it has been customary 
in England from time immemorial, and in this 
country from its first colonization, to regulate 
ferries, common carriers, hackmen, bakers, 
millers, wharfingers, innkeepers, etc., and in so 
doing to fix a maximum of charge to be made 
for services rendered, accommodations fur- 
nished, and articles sold. To this day statutes 
are to be found in many of the states upon 
some or all of these subjects, and we think 
that it has never yet been successfully contend- 
ed that such legislation came within any of the 
constitutional prohibitions against interference 
with private property. With the 5th Amend- 
ment in force, Congress, in 1820, conferred 
power upon the city of Washington ‘to regu- 
late the rates of wharfage at private 
wharves . . the sweeping of chimneys, 
and to fix the rate of fees therefor, 
and the weight and quality of bread,’ 3 Stat. 
at L. 587, chap. 104, § 7; and in 1848, ‘to make 
all necessary regulations, respecting hackney 
carriages, and the rates of fare of the same, 
and the rates of hauling by cartmen, wagon- 
ers, carmen, and draymen, and the rates of 
commission of auctioneers.’ 9 Stat. at L. 224, 
chap. 42, § 2. 

From this it is apparent that, down to the 
time of the adoption of the 14th Amendment, it 
was not supposed that statutes regulating the 


283. (Smith v. 
Jan. 1849). 

15 Von Holst’s Constitutional History of U. 
S., p. 136, sec. 38 (1887) Callaghan & Co., Chi- 
cago, Til. 


Turner and Norris v. Boston. 
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use, or even the price of use, of private prop- 
erty necessarily deprived an owner of his 
property without the due process of law. Un- 
der some circumstances they may, but not un- 
der all. The amendment does not change the 
law in this particular; it simply prevents the 
states from doing that which will operate as 
such a deprivation. . 

Property does become ‘clothed with a pub- 
lic interest when used in a manner to make it 
of public consequence, and affect the commu- 
nity at large. When, therefore, one devotes 
his property to a use in which the public has 
an interest, he in effect grants to the public 
an interest in that use, and must submit to be 
controlled by the public for the common good, 
to the extent of the interest he has thus 
created. He may withdraw his grant by dis- 
continuing the use, but, so long as he main- 
tains the use, he must submit to the control. 


Neither is it a matter of any moment that 
no precedent can be found for a statute pre- 
cisely like this. It is conceded that the busi- 
ness is one of recent origin, that its growth 
has been rapid, and that it is already of great 
importance. And it must also be conceded that 
it is a business in which the whole public has 
a direct and positive interest. It presents, 
therefore, a case for the application of a long 
known and well-established principle in social 
science, and this statute simply extends the 
law so as to meet this new developement of 
commercial progress. There is no attempt to 
compel these owners to grant the public an in- 
terest in their property, but to declare their 
obligations, if they use it in this particular 
manner. 


6. Socialization of the Law by means 
of State and Federal Statutes reflected 
by the development of legal principles in 
comnascence with the economic evolution 
of the United States of American. 

The scope of a paper of this character 
only permits the directing of attention 
to some of the most important phases of 
our economic development. 

Statutes imposing a liability upon fire 
insurance agents based upon the amount 
of the insurance effected by them, for 
the benefit of a fund to care for sick and 
injured firemen.?® 

Statutes enacted by the state of Illi- 
nois regulating the price charged by 


16 Firemen’s Benevolent Insurance Asso. v. 
Lounsbury, 21 Ill. 511 Tk 

17 Munn v. Illinois, 94 U. 113 (1875). 

18 Holst v. Roe, 39 O. S "340 (1877) and 
cases there cited. a 

19 St. Louis Consolidated Coal Co. v. Illinois, 
185 U. S. 203 (1902). 

20 Holden v. Hardy, 169 U. S. 366 (1898). 

21 The Ohio Oil Co. v. Indiana, 177 U. S. 190 
(1900). 


grain elevators (especially those situated 
in Chicago, the center of the grain trade 
of the United States) for the storage of 
grain.” 

Acts for the protection of wool grow- 
ers and confiscation of dogs, by levying 
a tax on dogs and placing the proceeds 
in a fund, and distributing the same 
through state officers in paying damages 
to owners of sheep killed by dogs.® 

Statutes regulating the operation of 
coal mines on a large scale, providing in- 
spection for the safety of the operatives, 
and levying the cost of the same against 
the owners of the mines.” 

Statutes in regulation of smelters and 
deep mining operations providing for the 
protection of the health and safety of the 

operatives.” 

Statutes regulating the oil and gas busi- 
ness for the purpose of protecting the 
public and adjacent owners against 
waste.*4 

Statutes which guarantee bank deposits 
by levying a tax against the bank, plac- 
ing the collections in a fund admin- 
istered by public officers in interest of 
depositors of banks which have failed.™ 

The Workmen’s Compensation Acts of 
thirty-one states,* the Act to provide 
compensation for employees of United 
States suffering injuries while in the per- 
formance of their duties,** and the Fed- 
eral Safety Appliance Acts, which pro- 
vide protection for employees of rail- 
roads engaged in interstate and foreign 
commerce.*® 

An act for the prevention of the man- 
ufacture, sale or transportation of adul- 
terated or misbranded or poisonous or 
deleterious foods, drugs, medicines, and 
liquors, and for regulating traffic there- 
in, and for other purposes.” 

Act March 4, 1907 (H. R. 24, 1815) 
relating to the inspection of meats and 
meat food products for use in interstate 
and foreign commerce; examination of 


a Noble State Bank v. Haskell, 219 U. S. 104 
(1911). 

23 Negligence and Compensation Cases An- 
notated, vol. 10, pp. 5-9 (1910-1916). 

24 Public Document—No. 267—64 Congress 
H. R. 15316 (1916). 

25 34 U. S. Stat. 476 and Supplemental Act 
a 30, 1908) ; 36 U. S. Stat. 298 (June 30, 


) 
26 Act June 3, 1906 (34 Stat. 768). 
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cattle, etc., before slaughtering; dis- 
eased animals, to be slaughtered sepa- 
rately and their carcasses examined. 

Federal child labor law of September 1, 
1916, which prohibits the shipment in in- 
terstate commerce of products manufac- 
tured or produced by the labor of chil- 
dren under a specified age. 

7. In a general way the socialization 
of the law is also seen from the follow- 
ing steps in the development of the stat- 
utory laws of the several states of the 
United States. Within the last few years 
there have been introduced in almost all 
of the states uniform code pleadings, 
uniform negotiable instruments acts, and 
great efforts are being made to intro- 
duce uniform divorce laws, uniform 
workmen’s compensation acts, and the 
like. On the part of the Federal govern- 
ment in this respect there have been put 
in operation a law regulating uniform 
bills of lading, uniform grading of grain, 
compensation acts for employees of the 
government, the Interstate Commerce 
Commission, Federal Trade Commission, 
Workmen’s Compensation Commission, 
Tariff Commission, and other commis- 
sions of similar nature. 

You will see from the annual report 
of the American Bar Association as out- 
lined by the President, that thousands of 
statutes are passed in a single year by 
the forty-nine legislatures of the different 
states, a vast majority of which have 
served little purpose in correcting the 
supposed social and economic evils aimed 
at, but it shows the effort on the part of 
the people to bring their governments into 
cognizance with their conception of a 
free state under modern industrial con- 
ditions.” In particular we might refer 
you to the record of a single year’s ef- 
forts on the part of state courts in their 
decisions affecting labor. (See U.S. De- 
partment of Labor, Bureau of Labor Sta- 
tistics No. 189, 1915). It contains 289 
pages of the synopsis of decisions of 
courts on such questions alone. 

To-day the dominant phases of the 
development of American jurisprudence 
are those exhibited by the socialization 
of the law, on the one hand, along the 


_™ Annual Report of American Bar Associa- 
—_— of the President, pp. 364-392 
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lines of social insurance laws which are 
based upon the public purpose involved 
in providing for the laboring classes a 
normal physical existence for the whole 
life consistent with a wholesome moral 
and social welfare, and in the regula- 
tion of hours and conditions of employ- 
ment of women, and prohibiting the em- 
ployment of children under a certain age, 
the fixing of a minimum wage, public 
health and morals ; on the other hand, in 
providing such remedies by legislative 
action as eliminate the friction and eco- 
nomic waste arising out of conflicts be- 
tween groups of employees and their em- 
ployers over wages and conditions of em- 
ployment. 


Il. Socialization of the Law Based 
Upon Folkways. 


All laws which have been developed 
by socialization processes into the groups 
of principles of jurisprudence just de- 
scribed are included in the primitive ele- 
ments of the Folkways described by Pro- 
fessor W. G. Sumner. 

The late Professor William G. Sum- 
ner, of Yale University, has shown by 
the results of an analysis * of the scien- 
tific discoveries of anthropology and eth- 
nology of primitive men and society, that 
underlying the development of popular 
manners, customs, and laws (in a broad 
legal sense) are what he calls “folk- 
ways.” “With primitive men the first 
task of life was to live. They began 
with acts, not with thoughts. Every mo- 
ment brought necessities which must be 
satisfied at once. Need was the first ex- 
perience, and it was followed at once by 
blundering efforts to satisfy it. The 
method is that of trial and failure, which 
produces repeated pain, loss, and disap- 
pointments. Pleasure and pain, on the 
one side and the other, were the rude 
constraints which define the line on which 
efforts must proceed. The ability to dis- 
tinguish between pleasure and pain is the 
only physical power which is to be as- 
sumed. Thus, ways of doing things were 
selected, which were expedient. Along 
the course on which efforts were com- 


28 William G. Sumner, 


Folkways, p. 1 
(Quinn & Co. 1911). 
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pelled to go, habit, routine, and skill 
were developed. The struggle to main- 
tain existence was carried on, not indi- 
vidually, but in groups. Each profited by 
the other’s experience; hence there was 
concurrence towards that which proved 
to be most expedient. All at last adopted 
the same way for the same purpose; 
hence the ways turned into.customs and 
became mass phenomena. In this way 
the folkways arise. The young learn 
them by tradition, imitation, and author- 
ity. The folkways at a time provide for 
all the needs of life then and there. 
They are uniform, universal in the group, 
imperative, and invariable.” ® 

In speaking of the social force of folk- 
ways, Professor Sumner says: “The 
operation by which folkways are pro- 
duced consist in the frequent repetition 
of petty acts, often by great numbers act- 
ing in concert, or, at least, acting in the 
same way when face to face with the 
same need. The immediate motive is in- 
terest. It produces habit in the indi- 
vidual and custom in the group.” * 

In the last sentences of the section just 
cited, Sumner says: “The most civilized 


men, both in food quest and in war, do 
things which are painful, but which have 


been found to be expedient. Perhaps 
these cases teach the sense of social wel- 
fare better than those which are pleas- 
urable and favorable to welfare. The 
former cases call for some intelligent re- 
flection on experience. When this con- 
viction as to the relation of welfare is 
added to the folkways, they are convert- 
ed into mores, and, by virtue of the philo- 
sophical and ethical element added to 
them, they win utility and importance 
and become the source of the science and 
the art of living.” 

“The folkways are not, therefore, cre- 
ations of human purpose and wit. They 
are like products of natural forces which 
men unconsciously set in operation, or 
they are like the instinctive ways of ani- 
mals, which are developed out of experi- 
ence, which reach a final form of maxi- 
mum adaptation to an interest, which are 
handed down by tradition and admit of 
no exception or variation, yet change to 


29 Sumner’s Folkways, p. 2. 
80 Sumner’s Folkways, sec. 2. 
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meet new conditions, still within the same 
limited methods, and without radical re- 
flection or purpose.” 

As a concrete example of a folkway, 
we quote from Sumner’s Work, § 360: 
“It (marriage arrangement) is a product 
of the folkways, being the resultant cus- 
tom which arises, in time out of the ways 
of satisfying interest which separate indi- 
viduals or pairs, invent, and try. It fol- 
lows that marriage in all its forms is in 
mores of the time and place.” 

Up to the beginning of the nineteenth 
century, there were evolved out of the 
birth, growth, commercial domination, 
and perishing of world powers, two fun- 
damental principles of the socialization of 
the law, viz.: 

The providing of eleemosynary insti- 
tutions and elementary public-school sys- 
tems by the state, which are sustained by 
general public funds of the state. The 
creation of these institutions is simply 
an example of “the extension of the 
Christian conception of the state.” (Bis- 
marck’s Speeches before the Reichstag 
1883-1884). 

Thus, through the discoveries of Sum- 
ner, Jhering’s conceptions: “That rights 
are legally protected interests” and “the 
‘Zweck’ or purpose of the law,” are 
traced to their fundamental primitive 
basis. We are thus enabled to declare 
the fundamental axiom of jurisprudence 
of our democracy to be: “All law, 
whether it be that expressed by legis- 
lative acts, state or Federal Constitu- 
tions, or judge-made law, is brought 
into existence for the purpose of correct- 
ing certain economic inequalities (direct 
or indirect), and the permanence of any 
law depends upon the accuracy with 
which it corrects the economic inequality 
sought to be cured.” *! 

It therefore was left to Professor W. 
G. Sumner to demonstrate in his defi- 
nition of folkways and the proof of their 
characteristics, what the fundamental at- 
tributes of “legally protected interests 
and the purpose (Zweck)” are but also 
those of Savigny’s “organic principles of 
the law which have life and that ‘law’ 
to which all law is subject.” 


31 Negligence and Compensation Cases An- 
notated, vol. 10, p. 33. Note (Callaghan & Co., 
Chicago, Tl. 1916). 
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Ill. Socialization of the Law in Its Re- 
lation to the Efficiency of the Indus- 
trial and Governmental Organiza- 
tions of the United States. 


Charles P. Steinmetz,** in discussing 
“industrial efficiency and political waste,” 
says: 


There will be competition whether gas en- 
gine or electric motor is to be used, whether 
a local steam-turbine plant is to be installed 
or power bought from a long distance trans- 
mission system. But the decision will be made 
on the basis of the relative economy. . . . 

Financial manipulation for the mere ac- 
quisition of more money, without regard to 
constructive economical organization, will nec- 
essarily be impossible. There must be an ac- 
tive co-operation between all producers, from 
the unskilled laborer to the master mind which 
directs a huge industrial organization. Such 
active co-operation presupposes that everybody 
feels personally interested in the industrial 
economy. This presupposes that the fear of 
unemployment, of sickness, and old age has 
been relegated to the relics of barbarism, and 
everybody is assured an appropriate living, is 
assured employment when able to work, and 
protected against want, maintained in his or 
her standard of living when not able to work— 
not as a matter of charity, but as an obvious 
and self-evident duty of society towards the 
individual. 

This can be done, as it has been done in 
other countries, by effective social legislation. 


As a structural foundation, on which to 
build such structure by evolution in corre- 
spondence with our democratic national tem- 
perament, we have our political governments— 
Federal, state and municipal—our large nation- 
al societies, and our industrial corporations. Of 
these, the political government is the only one 
which is all-embracing, is controlled by and 


82 Consulting Engineer of the General Elec- 
tric Company. : 

88 Harper’s Magazine, November 1916, p. 
927. 
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responsible to all citizens, at least. nominally. 
Therefore, while its constructive power may be 
practically nil, due to its form of organization, 
it has a vast inhibitory power (in our country) 
far greater than any other power in our coun- 
try. We have seen this and continuously see 
it in the action toward corporations in the na- 
tional conservatism movement, even in the 
power exerted by subordinate governmental 
bureaus. 

Thus no organization which does not in- 
clude the political government as an essential 
part of the structure can hope to succeed. The 
natural suggestion, then, would be to have the 
Federal government, with its subordinate state 
and municipal governments, organize, control, 
and administrate the country’s economic-in- 
dustrial system. 

Thus the political government would ac- 
quire and operate all means of transportation 
and communication—railroads, canals, pipe 
lines, mail and express, telegraph and tele- 
phone. It would supervise and control all cor- 
porations and their relations with one another 
and toward the public. It would control the 
relation of employees within the corporation 
by mandatory arbitration, by unemployment, 
sickness, and old age insurance; it would con- 
trol the hours of work and working condi- 
tions, etc.38 


Assuming that Steinmatz has correctly 
stated the outlines of the problem to be 
solved in order that the United States 
may establish industrial efficiency and 
eliminate political waste, in the sense this 
problem has been solved by the Imperial 
German Government, we believe that we 
have pointed out the lines along which 
the preliminary development of legisla- 
tion should take, and the proper legal 
basis for the same. 
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BY WILLIAM W. BREWTON 
of the Atlanta Bar 
Author of a Series of Philosophic Essays on Law 


“It very rarely happens, or perhaps never 
occurs, that a person exalts himself from a 
humble station to great dignity without em- 
ploying either force or fraud, unless indeed he 
attains it by gift or hereditary succession. I 
do not even conceive that force alone ever suf- 
ficed; but we shall find that cunning alone has 
sometimes succeeded.”—Machiavelli. 


}] TRATEGY is the 

} counterpoise of cir- 

cumstance. Expe- 

diency alone is ca- 

pable of meeting 

J contingency. 

wt. World relations are 

- contingent rather 

than necessary, and 

are incapable of being met by rules. 

Rules may hope, with reason and logic, 

to exist as valid for necessities, but not 

so for contingencies. For contingencies 

exist as such because they are free, 

whereas necessities are so-called because 

they are objects which are represented 

by mental forms. Necessities may be de- 

termined by rules, because the mental 

forms which represent the necessities 

furnish the subject matter for the rules. 

In the case of contingencies, there are 

no rules because there are no mental 

forms. Contingencies are free,—neither 
anticipated nor governed by the mind. 

The practical world of affairs is com- 
posed essentially of contingencies rather 
than necessities. So that in meeting the 
issues of the affairs of the world, expe- 
diency instead of rules is used. For to 
cope with contingencies, versatility is re- 
quired; and versatility is not found in 
rules. Expediency is versatile because 
it conforms to each contingency. 

The affairs of the world, we assert, 
are contingent and therefore free. For 
if they were not free and independent, 
man would be capable of making rules 
comprehending and analyzing all human 


affairs, present and future. That is to 
say, if all human affairs were capable of 
being comprehended and arranged un- 
der human rules, they would be subject 
to the human mind, determined by it and 
governed by it; which is to say, they 
would not be free. But it is evident that 
human affairs are not subject to the hu- 
man mind, determined, governed, and 
controlled by it ; but are, on the contrary, 
free and independent objects, which, so 
far as their relation to the human mind 
is concerned, are mere representations 
arising contingently. 

Then if man is not the governor, the 
controller, the creator, the cause of 
worldly affairs, he is compelled, in deal- 
ing with them, to do so as their equal, 
and not their superior. Hence, his mo- 
dus operandi is determined by the na- 
ture of the affairs, changing as they 
change, swerving as they swerve. At 
least man’s methods are such, if he deals 
with worldly affairs successfully. For 
in undertaking to manipulate objects 
which are free and independent of him, 
man is the aggressor, and must assume 
the burden of conforming his efforts to 
the character of the objects, whatever 
may be the status under which he finds 
them. 


From time immemorial it has been the 
custom to denominate the general virtues, 
—goodness, character, honor, integrity, 
and honesty—as the conditions precedent 
to success in life. In human ideals, the 
dictum has been retained; while human 
experience has often found it invalid. 
For it is a rule which springs from high 
mental purpose and resolve, but which 
has no power to pattern and conform 
inanimate, practical human objects; for 
which reason, in countless instances, it 
has been unconditionally scouted by those 
who would turn events to their own ac- 
count, a procedure which was found 
necessary indeed to the accomplishment 
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of desired ends. For when human rules 
are found disagreeable to individual 
plans, the successful prosecution of such 
plans forbids adherence to such rules. 
And he who forms himself upon the at- 
tainment of selected ends casts about 
him to choose whatever methods and 
forms are capable of satisfying those 
conditions which the objects of attain- 
ment prescribe, while he waives all oth- 
ers. 
Also, in all history, it has been the pe- 
culiar mark of genius to be able to 
conform all phases of action and conduct 
to circumstances. For to be completely 
fortified against contingency is to pierce 
fate at its vital point, and to be prepared 
to remain in the contest to its very end; 
and to be prepared against fatalities is 
equivalent to writing one’s own name on 
the rolls of fame and success. Man’s 
battle for success is fought against one 
single and universal power, which fancy 
has seen fit to call fate, but which science 
has more properly termed contingency. 
And so great personages have contem- 
plated and recognized this prerequisite 
to achievement, and have established 
themselves upon its unassailable truth. 
To what conquests one may attain 
through strategy is illustrated in the ca- 
reer of the renowned Bonaparte. The 
imperative usages and employment of 
craft and duplicity are proved in the 
lives of Savonarola, Lorenzo the Mag- 
nificent, Louis XI., and Richelieu. The 
height to which deception and connivance 
may be polished is pictured in the lives 
of Wolsey, Thomas Cromwell, Eliza- 
beth Tudor, Mary Stuart, Francis Bacon, 
Alexander Hamilton, and Aaron Burr. 
And the undeniably exceptional advan- 
tages of opportunism have been cele- 
brated by the illustrious Machiavelli. 
Thus, the attainment of success is not 


1In all history, no advocate of new and 
original principles has suffered their misin- 
terpretation, with the resulting odium and 
scorn to himself, as has been the case with 
this celebrated Florentine. A man of singular 
foresight and ingenuity, he presented to his 
generation and to the world a system of spec- 
ulation regarding human attainments, their 
means and effects, which, in truth, shows high 
purpose, and fairness of mind and intention; 
but which, through misunderstanding and in- 
justice, has unhappily made its author’s name 
a word for treachery and corruption. 
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to be confined to those endeavors which 
follow prescribed rules, and hence is not 
conditioned upon virtue and goodness. It 
rather depends upon the capability one 
possesses of conforming his purposes 
and conduct to the free and independent 
conditions which one meets. One’s ca- 
pacity for duplicity may be said to be 
an excellent index to one’s chances in 
life. This observation is supported by 
human experience, and is unassailable by 
the doctrinaire. A man does not turn 
events to his own account, but rather 
forms himself upon the character of the 
events ; a man may control himself, but 
he possesses no power over circum- 
stances or events. He is an event or 
circumstance himself, just as all other 
men are. Man may influence events 
and circumstances, but he does not con- 
trol them; for all the affairs of the world 
may be said to be free and independent ; 
that is to say, contingent. 

And so magnificence and splendor 
which is illustrated in the lives of the 
world’s renowned is not to be supposed 
the inevitable achievement of genius 
with the retention of conventional hon- 
or. The price of fame, we have often 
had proved to us, entails among its many 
sacrifices even that of virtue itself, where 
contingency is met in no other way. And 
the retention of virtue is possible in nu- 
merous instances only through the sac- 
rifice of success; for inasmuch as the 
attainment of success is conditioned upon 
conformity to free and independent cir- 
cumstances, it is as logical to hold that 
honor is often retained only through the 
sacrifice of success, as through the sac- 
rifice of anything else. It has not infre- 
quently occurred that a man has been 
confronted with the choice between suc- 
cess and honor, and with no second al- 
ternative. 

Doubtless in no other profession or 
calling does the use of the arts of ex- 
pediency become so associated with what, 
in the public mind, appears to be un- 
ethical, as in the legal profession. The 
employment by the attorney of the ex- 
pediencies, the technicalities, of the law, 
has often resulted in the attachment of 
odium to his name. Especially has this 
been true in those instances where the 
use of legal technicalities has seemed to 
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be solely a means by which the attor- 
ney might be successful. The shrewd 
practitioner, skilled in legal technicalities, 
has been frequently regarded as a ma- 
nipulator of the so-called weaknesses of 
the law in which he observes the means 
by which success and reputation to him- 
self may be attained. That an attorney 
should take advantage of the technicali- 
ties of the law, in order that he may 
win his cases, when thereby the funda- 
mental rights of those he opposes ap- 
pear to be defeated, is a practice looked 
upon by the public as irreconcilable to 
the standards of ethics commonly under- 
stood and appreciated. Laymen are of- 
ten even heard to say that they are un- 
able to understand how lawyers can 
press, with good faith and conscience, 
their claims in the trial of causes, which 
appear so manifestly derogatory to the 
determinations of the simple justice of 
such causes. The attitude of the prac- 
tising attorney has frequently appeared 
to the public as anomalous. That his 
operations should be formed merely and 
entirely upon expediency has seemed to 
be incapable of reconciliation to the gen- 
eral opinions of ethics. 

The difficulty which the public mind 
has experienced in conforming the meth- 
ods of the legal technician to public no- 
tions of ethics and right has arisen chief- 
ly because of the misapprehension which 
the public mind has experienced in re- 
gard to the status of the attorney. The 
public overlooks the fact that the court, 
and not the attorney, is the repository 
of justice. The practising lawyer is a 
representative. In the trial of the cause 
he represents, he is a partisan. So well 
grounded is this conception of the attor- 
ney in all legal history, that courts of 
justice have always regarded with the 
highest suspicion any conduct on the part 
of an attorney suggesting collusion with 
the opponents of his client. Partisan- 
ship, unity of interest of attorney and 
client, from the very earliest legal his- 
tory, has been inseparable from the con- 
ception of the lawyer as advocate. He 
indeed cannot be called advocate, if he 
is not partisan. His paramount duty, 
hence, instead of being to waive for his 
client any legal technicality, is to bring 
to bear all that the law contains in his 
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behalf. No other notion of the advo- 
cate is acceptable, and no other conduct 
on his part will meet the requirements 
of good law or good conscience. The 
advocate does not enter court with the 
primary purpose to see that justice is 
done; that office and responsibility rest 
upon the judge, who is regarded as neu- 
tral and unbiased for that single purpose. 
But the law does not presume or require 
the attorney to be unbiased. His position 
is necessarily one of bias; and unless it 
is so, good law cannot conceive of how 
his client will be justly represented. In 
the trial of causes, the law seeks to sys- 
tematize the procedure for the attain- 
ment of justice; it places the respon- 
sibility of representing the parties to the 
cause, whose conflicting contentions com- 
pose an issue, each upon an advocate pre- 
sumed to be trained and skilled in law, 
in order that the party represented by 
him may have presentec ‘o the court all 
that the law holds in his oehalf ; while it 
places upon the neutral court, with neu- 
tral persons as a jury, the responsibility 
of balancing the opposing contentions, 
for the purpose of finding the truth. 
But under no notion or conception of law 
is an attorney ever regarded as neutral 
or nonpartisan or the administrator of 
justice. For unless the client, who is a 
partisan and who is ignorant of his legal 
rights, be allowed to have a legal repre- 
sentative who is partisan to his cause, 
justice indeed ts defeated; inasmuch as 
unless his own and individual and per- 
sonal cause be presented to be weighed 
against the cause of his opponent, the 
law itself becomes partial and unjust. 
Probably the most frequently arising 
example of the misconception which the 
public mind has entertained regarding 
the ethics of the methods of the attor- 
ney is to be found in the so-called an- 
omalous position of an advocate who 
represents a criminal whom he knows to 
be guilty. It is probable, also, that the 
public mind has been the victim of no 
more ridiculous illusion than its general 
opinion of this instance has proved to 
be. The fact that the guilt or innocence 
of the accused has no effect whatsoever 
upon the morality of the position of the 
attorney seems never to have been given 
consideration. And it seems also to have 
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been entirely overlooked that the effect 
of the popular notion, if it were put in 
practice, that an attorney should not rep- 
resent in a criminal trial a client known 
by the attorney to be guilty, would be to 
overthrow the security of all criminal 
law and criminal trials. For a prisoner’s 
guilt or innocence does not determine 
whether or not he shall be tried, inas- 
much as the trial is for the purpose of 
ascertaining that fact. And so plain is 
the injustice of trying a prisoner alone 
and unrepresented, that the law com- 
mands that the court furnish him an ad- 
vocate, unless he elects to act as his 
own advocate; insomuch that no valid 
conviction can be had otherwise. Since, 
then, it is the command of the law that 
the guilty man as well as the innocent 
man shall have legal representation 
(which is the effect of the legal precept 
that all men shall have such represen- 
tation), it becomes as much the right, if 
indeed not the duty, of the engaged at- 
torney who knows the client to be guilty 
to represent him, as it does the duty 
of the attorney assigned the prisoner by 
the court. Furthermore, it is injustice, 
rather than the mark of high ethics, 
which is derived from an attorney’s re- 
fusal to represent an accused person with 
the consequent prejudicing of his case in 
the eyes of the public, from which must 
come his jury, by reason of his having 
to be represented by appointed counsel. 
And it may still be said that, in repre- 
senting a client whom he knows to be 
guilty, the attorney does only that which 
he performs for the client whom he 
knows to be innocent ; to wit, provide for 
him the legal skill and knowledge in the 
presentation of his cause to court and 
jury, which the law fundamentally de- 
clares every man entitled to. 

And so throughout all the practices of 
an attorney in utilizing all that the law 
contains for a thorough exploitation of 
his case. If the attorney, who is ever 
alert to employ every legal technicality 
in the manipulation of his case, is prop- 
erly frowned upon by the highest ethics, 
what shall we say of him who refuses 
to do so? What should be said of the 
lawyer who fails to bring to bear in be- 
half of his client everything that the law 
contains in his behalf? The business of 
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the attorney is to practise the law as it 
exists, as it appears in the Constitution 
and upon the statute books; and if ex- 
isting laws are unsound and the cause 
of the failure of justice, the practising 
attorney cannot be said to be responsible. 
The public mind has labored under 
an illusion as regards the status of the 
attorney, and consequently as to what is 
logical legal ethics, by reason of the fact 
that unmoral practices of men in the ca- 
pacity of attorneys have been confused 
with the unethical practice of the law. 
If a man is unmoral in his legal con- 
duct, if he is a procurer of false testi- 
mony, and a falsifier before court and 
jury himself, he is so, not because he is 
an unethical lawyer, but because he is a 
bad man from the standpoint of general 
principles. There is no place within the 
law for such a man,—and he does not 
practise the law, but subverts the law. 
Lawyers frown upon such a man, not be- 
cause they regard him as an unethical 
practitioner of the law, but because they 
realize that a dishonest and corrupt man 
has been admitted to the practice of the 
law. The layman will find that the law- 
yer acquiesces in and approves of prac- 
tices of his fellow lawyers which the 
layman cannot reconcile to what he un- 
derstands as ethical and moral, because 
of the fact that he has the wrong im- 
pression of the business of a lawyer. 
Few lawyers will frown upon one of 
their associates so long as he practises 
law, and is not caught trying to evade 
the law. The layman cannot understand 
how reputable lawyers can condone and 
respect certain practices of other at- 
torneys, because of the fact that he 
considers the lawyer as a neutral institu- 
tion, commissioned with the administra- 
tion of justice, a function which is the 
province solely of courts and legal of- 
ficials. The attorney is not commis- 
sioned to administrate justice, but prac- 
tises law as a profession or business. 
These remarks are not properly taken 
as suggesting that the attorney at law is 
not to be a force for high and impartial 
justice. They are properly understood 
to contend that the attorney at law is 
not unethical because he employs all the 
expediencies and technicalities found in 
the law. There can be no ethical prac- 
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tice of the law where the lawyer is not 
permitted to execute the trust imposed 
upon him by his client, to execute it ab- 
solutely and to the exhaustion of all law. 
There can be no ethical practice of the 
law where the advocate is expected or 
compelled to swerve from the fixed 
course he pursues in behalf of his client, 
in order to make easier the task of the 
court in guarantying justice to his client’s 
opponent, even where everyone knows 
that his client’s opponent is in the right. 
The author repeats that, to so assist the 
court, the ethical lawyer cannot swerve 
from the unyielding stand he should take 
for his client. The author does not as- 
sert that it is not the duty of the lawyer 
to assist the court in the determination 
of justice where the relinquishment of no 
effort in behalf of his client is involved. 
The court-room lawyer is a strategist, 
—his status as such being determined by 
the law itself He cannot hope to suc- 
cessfully exploit his client’s case acting 
in any other réle. His commission is to 
fight the battle of his client ; and in war- 
fare a man makes use of the tools of 
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warfare. Strategy is as important and 
imperative in the trial of legal issues as 
in war. The law furnishes the requisite 
expediencies in the form of technicali- 
ties. The lawyer who faithfully per- 
forms his trust, the ethical lawyer, makes 
use of them with the greatest advantage 
to his client. The lawyer can be no more 
ethical than the law. If the law must be 
a battle-ground, the lawyer is forced to 
become a warrior. 

Thus in the law, as in all human rela- 
tions and institutions, the imperative 
force of expediency is present. This 
power, when logically examined and con- 
sidered, is seen to reverse many notions 
regarding what are the necessary means 
to desired ends. And when man regards 
that which exists as his sole means to de- 
sired ends, his judgment of ethical values 
becomes in conformity. 


Willan, Ot: Bizat 


Pardonable Sins 


Junius hadn’t many cases 
And possessed the careworn traces 
Of a lawyer nearly dying for a fee, 
And indulged in proper capers 

By exposing books and papers 

For the multitude to curiously see. 


And upon the coaches riding 

He would never keep in hiding 

Bulky documents he safely could expose, 
And a look judicial wearing 

He assumed to have the bearing 

Of a barrister who wept for others’ woes. 


And the lawyers old excused him 

None their courtesy refused him, 

And they gladly passed his imperfections 
b 


7 
For they knew since their beginning 
They had never ceased from sinning, 
And were always advertising on the sly. 
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) HE Law Merchant, 
which originated in 
the unwritten cus- 
toms of merchants 
and was at first 
confined to mer- 
4. cantile transactions 
‘* between merchants 
residing in dif- 
ferent places, is a body of law relating to 
certain mercantile transactions and in- 
struments of widespread use now incor- 
porated into and regarded by us as a part 
of the common law. 

The Law Merchant is of very ancient 
origin, and about the first account we 
have record of is found in Genesis, 23d 
chapter, Abraham buying the cave of 
Machpelah from Ephron for a burial 
place for Sarah, his wife, for which he 
paid 400 shekels of silver, current money 
at that time with the merchant. 

Chancellor Kent defines it to be “a sys- 
tem of law, which does not rest essen- 
tially on the positive institutions and lo- 
cal customs of any particular country, 
but consists of certain principles of 
equity and usages of trade, which general 
convenience and a common sense of jus- 
tice have established to regulate the deal- 
ings of merchants and mariners in all 
the commercial countries of the civilized 
world.” 

Most of the usages and customs of 
trade have originated in a like manner in 
all countries, and many of the rights and 
duties accruing from the various mer- 
cantile transactions are founded on the 
dictates of natural law. What is techni- 
cally called the Law Merchant is the 
body of laws enacted at different times 
by commercial nations. 

There is very little known of the com- 
mercial laws of the Tyrians, Phoenicians, 
Carthaginians, and the Assyrians. Only 
from tradition do we learn that the Rho- 
dian Law acquired the highest rank, and 
this must have been true because we find 

















































































































































































































History of the Law Merchant 


BY WALTER PERRY KIRKSEY 
Of the Salt Lake City (Utah) Bar* 


925 


_ the Rhodian Law embodied by the Ro- 


mans in their legislation. There are but 
few distinct traces of the Grecian laws, 
and about all that is known of them is 
spoken:of in the works of Demosthenes 
and other writers. It remained for the 
Roman law in all the branches of com- 
merce and navigation to become a sys- 
tem of universal jurisprudence, and it 
is at the present time a part of the law 
of the state of Louisiana, in our own 
country. 

In about three fifths of the United 
States, however, the unwritten Law 
Merchant, as incorporated into the Eng- 
lish common law, still governs, although 
it has been modified in various ways by 
judicial construction and statute in the 
several states. 

From the beginning the Law Merchant 
was not so much a part of the municipal 
law of any state as a part of the Jus 
Gentium, owing to the fact that its chief 
provisions apply as well to foreign mer- 
chants as to natives. 

In the middle ages the merchants were 
the suitors or doomsmen, and they found 
the judgment and declared the law. The 
Law Merchant was administered in the 
fair courts. In certain boroughs, from 
the year 1353 onward, there was a court 
of the staple, in which justice was ad- 
ministered by the mayor and constables 
of each staple, according to the Law 
Merchant. The statute 27 Edward III. 
chapter 8, enacts that all merchants com- 
ing to the staple, and their servants, 
shall be ruled by the Law Merchant as to 
all things touching the staple, and not 
by the common law of the land or by 
the usage of cities, boroughs, or other 
towns, especially in actions of debt, cove- 
nant, and trespass. 

At first the merchants in the fairs 
administered in the court of fairs 


*This article is reproduced from the De- 
cember, 1916, Bulletin of the American In- 
stitute of Banking. 
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a special law based on the customs of 
merchants of which, unless you were a 
merchant, you received no benefit, and 
we find that the Law Merchant admin- 
istered in the fair courts and the mer- 
chants attending the fair were active 
in declaring the law and in finding ver- 
dicts. 

Each mercantile court had a clerk, a 
seal, and plea rolls, and there was no 
limitation as to the amount involved in 
the suit. 

After it became recognized as an in- 
tegral part of the common law, the Law 
Merchant began to exercise a liberaliz- 
ing influence on the general law. Many 
of its doctrines were adopted by the 
courts of chancery and thereafter ap- 
plied as principles of equity rather than 
as rules of the Law Merchant, and Sir 
William Blackstone calls it “the lowest 
and at the same time the most expe- 
ditious court of justice known to the law 
of England.” 

Important commercial laws were en- 
acted as early as the reign of Edward I. 
This monarch granted extensive privi- 
leges to foreign merchants trading in 
England, especially to the merchants of 
Gascony, Hamburg, and the Hanseatic 
league. 

The greater part of this foreign trade 
of England, and in fact the whole of Eu- 
rope, at that time was conducted in great 
fairs held at fixed places and at fixed 
times in each year, to which merchants 
of all countries came; fairs similar to 
which are still held in Russia and other 
places in the east. In each of these fairs 
a court sat to administer speedy jus- 
tice by the Law Merchant to the mer- 
chants who congregated in the fairs, and 
in case of doubt and difficulty to have 
that law declared on the basis of mercan- 
tile customs by the merchants who were 
present. The court was called the Court 
Piepondrous or Pieponder, so called be- 
cause the court was frequented by chap- 
men with dusty feet who wandered from 
mart to mart. 

The jurisdiction of the Court of Pie- 
ponder was limited to things happening 
in actions arising within the precinct of 
the fair, and during the continuance of 
the particular fair at which the court was 
held, the plaintiff being obliged to take 
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an oath that the contract or deed was 
made or committed within the fair and 
within the time of the said fair where he 
taketh his action. Judgment could, how- 
ever, be deferred until time of another 
fair or market. 

Then the Kings courts began to ad- 
minister the Law Merchant, not as a law, 
but as a custom, on proof that the par- 
ties were merchants, and it was a good 
plan to aver in an action on a bill of ex- 
change that the defendant was not a mer- 
chant, but a gentleman. The evolution of 
the English Law Merchant is similar to 
that of the commercial law of the con- 
tinent. 

In England it went through three 
stages of development. The first stage 
ended in the year 1606, when Coke was 
appointed Lord Chief Justice, and prior 
to that time it was administered by 
special courts for a special class of 
people. ; 

The second stage lasted from the year 
1606 to the year 1756, when Lord Mans- 
field became chief justice. Lord Mans- 
field, with a Scotch training, was not too 
favorable to the common law of Eng- 
land, and many of the principles of mer- 
cantile law he derived from foreign ju- 
risprudence as embodying the customs of 
merchants all over Europe. 

At the outset cases involving the Law 
Merchant were decided rather on their 
special facts than on any general prin- 
ciples of law. While Lord Mansfield ob- 
tained his legal principles from those 
sources, he took his customs of trade 
and his facts from mercantile special 
juries, whom he very carefully directed 
on the law. He was on terms familiar 
with them, and from them he learned the 
usage of trade. 

It is a curious fact that if you read the 
law reports of the seventeenth century 
you will note that hardly any commercial 
cases are found reported, and you would 
be led to infer that either Englishmen of 
that day did not engage in commerce or 
else were not litigious people in com- 
mercial matters, each of which appears 
improbable. The reason of this was that 
such cases were dealt with by special 
courts and under a special law. That 
law was an old established law, and based 
largely on mercantile customs, and ap- 
proved and agreed to by all nations, and 
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held to be a part of the law of Eng- 
land, which decided the causes of mer- 
chants by the general rules which obtain 
in all commercial countries, and that, 
often, even in matters relating to domes- 
tic trade, as in the drawing, the accept- 
ance, and the transfer, of bills of ex- 
change. Later Lord Mansfield lays 
down “mercantile law as not the law of 
a particular country, but the law of all 
nations.” 

Bills of exchange came to England 
from Continental cities, where their use 
is traced to the twelfth or thirteenth cen- 
tury, and it is said that bills of exchange 
at first extended only to merchant stran- 
gers trafficking with English merchants, 
and afterward to inland bills between 
merchants trafficking the one with the 
other in England, and afterward to all 
traders, and then to all persons whether 
traders or not, and there was then no 
need to allege any customs of merchants. 

In the seventeenth century the law of 
bills of exchange was codified in France, 
but in England no general codification 
took place until the year 1882. 

In the United States the earliest gen- 
eral codification is found in the Califor- 
nia Civil Code of the year 1872, but this 
has bee followed within the last decade 
by a more widespread adoption of the 
Negotiable Instruments Law on the gen- 
eral lines of the English Bills of Ex- 
change Act. 

The English common law, including 
the Law Merchant, has been extended to 
most of the British dominions and pro- 
tectorates, and in the United States the 
accepted legal theory is that the law of 
England, both statute and common, was 
brought by the first settlers to the Eng- 
lish colonies. Commerce everywhere is 
directed toward the achievement of the 
same results, and the laws governing it 
are, within a given period of the world’s 
history, fundamentally the same. Great 
Britain has unified her laws regulating 
bills of exchange, sale of goods, compa- 
nies, and partnerships, and the example 
has been followed by the Commissioners 
for Uniform State Laws of the Ameri- 
can Union. States of independent union 
such as Denmark, Norway, and Sweden 
have adopted uniform laws on bills of 
exchange, and states of the principal con- 
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tinental countries are bound by a con- 
vention. The mission of commercial law 
may be thus characterized to be a two- 
fold task imposed upon the nations of 
the earth. They must develop their own 
national greatness as well as fit them- 
selves to be members of a greater world 
state, and lend their aid in the develop- 
ment of ideas. The law of commerce 
brings the nations of the earth together 
and furthers the cause of universal 
peace. 

In the year 1883 Lord Blackburn said 
in the House of Lords: “The general 
Law Merchant for many years has in 
all countries caused bills of exchange to 
be negotiable, and there are, in some 
cases, differences and peculiarities which 
by the municipal law of each country are 
grafted into it, but the general rules of 
the Law Merchant are the same in all 
countries.” 

It is the general opinion that the com- 
merce of the ancients was carried on 
without the use of bills of exchange, and 
there is no vestige of them in the Roman 
law. A passage in the Pandects shows 
it to have been the practice with the 
creditor who lent money on bottomry or 
respondentia to a foreign merchant to 
send his slave to receive the loan, with 
maritime interest, on the arrival of the 
vessel at the foreign port. This certainly 
would not have been necessary, says Po- 
thier, if bills of exchange had been in 
use. But however the fact may have 
been with the Romans, it would seem 
from a passage in one of the pleadings 
of Isocrates, that bills of exchange were 
sometimes resorted to at Athens as a 
safe expedient to shift funds from one 
country to another. 

In that interesting forensic argument 
which Isocrates puts into the mouth of 
a son of Sopzus, the governor of a 
province of Pontus, in his suit against 
Pasion, an Athenian banker, for the 
grossest breach of trust, it is stated that 
the son, wishing to receive a large sum 
of money from his father, applied to 
Stratocles, who was about to sail from 
Athens to Pontus, to leave his money and 
take a draft upon his father for the 
amount. This, said the orator, was 
deemed a great advantage to the wrong 
man, for it saved him the risk of remit- 
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tance from Pontus over a sea covered 
with Lacedemonian pirates. It is added 
that Stratocles was so cautious as to take 
security from Pasion for the money ad- 
vanced upon the bill, and to whom he 
might have recourse, if the governor of 
Pontus should not honor the draft and 
the young Pontian should fail. 

A bill of exchange derives its name 
from a phrase, familiar in the language 
of continental Europe and most probably 
derived from that of France, in which it 
is called billet de change or lettre de 
change. In the middle ages the word 
“concambium” was used to express the 
particular contract known in our law 
by the name of exchange, that is to say, 
a transmutation of property from one 
man to another in consideration of some 
price or recompense in value, such as a 
commutation of goods for goods or of 
money for money. 

Bills of exchange are of such indis- 
pensable use in the remittance of the 
value of money between distant places 
without risk and expense, that foreign 
commerce cannot conveniently be carried 
on without them. Bills of exchange grew 
into use on the coasts of the Mediterra- 
nean in the fourteenth century. In the 
year 1394 the city of Barcelona by ordi- 
nance regulated the acceptance of bills of 
exchange, and the use of them is said to 
have been introduced into western Eu- 
rope by the Lombard merchants in the 
thirteenth century. Bills of exchange are 
mentioned in a passage of the jurist Bal- 
dus of the year 1328. M. Boucher re- 
ceived from M. Legon Deflaix, a native 
of India, a memoir showing that bills of 
exchange were known in India from the 
most high antiquity. 

But the ordinance of Barcelona is, per- 
haps, the earliest authentic document in 
the middle ages of the establishment and 
general currency of bills of exchange. 
The first bank of exchange and deposit 
in Europe was established in Barcelona 
in the year 1401, and it was made to ac- 
commodate foreigners as well as citizens. 
M. Merlin says the edict of Louis XI. 
in the year 1462 is the earliest French 
edict on the subject, and he attributes the 
invention of bills of exchange to the 
Jews when they retired from France to 
Lombardy. The Italians and merchants 


Case and Comment 


of Amsterdam first established the use 
of bills of exchange in France. 

After long usage the custom of traders 
finally ripened into the Law Merchant, 
and this law gave to notes and bills of 
exchange their present character, in 
which they, in a sense, become a part of 
the circulating medium of the whole 
country ; and it is exceedingly important 
that state lines should not mar the sym- 
metry of the rules governing such paper. 
The negotiability of foreign bills of ex- 
change has been left in general as it was 
by the Law Merchant. 

Promissory notes, however, have been 
enlarged in some states to include notes 
which are payable in property or work, 
and which include other additional agree- 
ments and conditions, and in some their 
negotiability has been conditioned on 
their being made payable in bank or on 
their recital of “value received.” 

Negotiability in its enlarged significa- 
tion applies to any written security trans- 
ferable by indorsement or delivery so as 
to vest in the indorsee the legal title and 
a right to sue thereon in his own name. 

The principal distinguishing feature of 
commercial paper is its negotiability, 
which means not only that the instrument 
may be assigned, and that the assignee 
may sue upon it in his own name, but 
also that he takes it free from equities 
that may exist between prior parties, and 
that out of the acceptance and transfer 
of the paper (often by mere signature 
or delivery) shall arise the well-estab- 
lished relations and liabilities that are 
created by the Law Merchant. Negotia- 
bility is not, however, essential to the va- 
lidity of a bill of exchange. Non-nego- 
tiable bills and notes have a validity and 
an effect of their own as common-law 
contracts, and it is a question of law 
whether they are negotiable or not except 
where the lex mercatoria is uncertain. 

As between the maker or ‘drawer and 
indorsee the indorsement of non-negotia- 
ble paper does not render the former lia- 
ble at common law to the latter, as in case 
of negotiable paper. 

The adoption in recent years of the 
Negotiable Instruments Act by so many 
of the states has been in response to the 
general desire for uniformity in respect 
to commercial paper. This statute is the 
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outgrowth of many years of effort on the 
part of bar associations, jurists, publi- 
cists, bankers, and citizens generally to 
secure uniformity in the law relating to 
commercial paper. The act was drafted 
by a committee appointed by the state 
boards of commissioners for promoting 
uniformity of legislation at the national 
conference held in Detroit, Michigan, in 
August, 1895. At the conference held 
in 1896 the draft of the committee was 
considered, amended in some particulars, 
and recommended to the legislatures of 
the states for adoption. 

Prior to the adoption of this act by the 
various states in which it is in force, 
there was a great lack of uniformity in 
the statutes of those states and in the 
decisions of the courts with reference to 
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the Law Merchant. The act was formu- 
lated and adopted, not with a view of 
making any radical changes in the law as 
generally understood and administered, 
but to remove the doubt as well as con- 
flict that had in some instances come into 
existence from the difference in statutory 
laws as well as court opinions. In its pro- 
visions it pursues and largely reproduces 
the British Bills of Exchange Act of the 
year 1882, which was drawn by his Hon- 
or Judge Chalmers, and submitted to rec- 
ognized authorities on the commercial 
law and practice of England. The act 
has become the law in all but a small 
number of the states of the Union. In 
Utah it bears title 53 of the Compiled 
Laws of 1907. 


The Jabberwocky of Law 


’Twas freehold, and per autre vie 

The active use did shift and spring; 
Disseized the junior mortgagee, 

And the heir conveyancing. 


Beware the absque hoc, my son, 


The nunc pro tunc, the clause revok- 
Ing ; 

Beware the nolle pros, and shun 

All thought of legal joking. 


He put his joinder into place, 

Long time the capias writ he sought, 
Then rested he upon his case, 

And stood pro tem in thought. 


And as in tortious thought he stood, 
Respondeat ouster to him came; 
The replication was not good, 
The surrejoinder same. 


The plea is true, ’tis vain to sue! 
The subrogation now begins ; 

Estoppel seems the surest cue, 
And our rebutter wins! 


And hast thou won thy suit at law? 
Come to my arms, male issue mine! 


O judgment day! 


Qui tam! 


Cy-pres! 


We need. not new-assign! 


’Twas freehold, and per autre vie 
The active use did shift and spring; 
Disseized the junior mortgagee, 
And the heir conveyancing. 
Ivy Kellerman Reed. 
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BY MAR VIN LESLIE HAYWARD 
of the Hartland (N. 8.) Bar 


} AVID Everett sat 
in his shabby room 
on the third floor 
of the Boyd Build- 
ing on the corner 
of MacDonald 
street and Tupper 
avenue, and read 
the letter of an out 

of town legal firm for the third time, with 
“lively satisfaction,” as the financial jour- 
nals would say. 

“Dear Mr. Everett,” it read, “yours of 
17th inst. to hand. We note that you 
preferred consulting us instead of a To- 
ronto attorney. While in some respects 
it might have been better to have em- 
ployed a local firm, still with our wide 
library facilities here we are able to give 
you the general principles of the law 
covering the case. 

“As we understood the facts as stated 
in your letter, you were the owner of 
a lot of land with a building thereon, situ- 
ate on the corner of MacDonald street 
and Tupper avenue, in the city of To 
ronto, in the province of Ontario, in the 
Dominion of Canada. Fifteen years ago 
you sold the property to one John Boyd, 
who went to British Columbia shortly 
after and has not since returned. You 
were living in one room in the building 
at the time of the sale, and Boyd allowed 
you to stay on. You have remained in 
possession of the room and’ have occu- 
pied it exclusively, openly, continuously, 
visibly, and notoriously for a period of 
fifteen years, during which time you have 
not paid any rent or acknowledged 
Boyd’s title in any way, and the question 
arises whether you have acquired a good 
title to the room in question by ‘adverse’ 
or, as it is commonly called, ‘peaceable’ 
possession. 

“Now, the law is well settled that you 
could acquire a title to land in this way, 
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but the problem is whether you can ac- 
quire a title to a room on the third floor 
of a building under similar circum- 
stances. We have not been able to find 
any decided cases on the exact point ; but 
we are of the opinion that, as the build- 
ing is, in law, part of the real estate,” the 
room so partakes of the nature of real 
estate as to permit you to acquire and 
hold it by adverse possession the same as 
in the case of land.” 

Everett rubbed his hands gleefully. 
“Boyd can come back now as soon as he 
likes,” he muttered, “and he’ll find that 
I’m prepared to hold the fort.” 

In the meantime Boyd, who had re- 
turned, was consulting his attorney, Lo- 
gan. 

“Tell your story,” suggested Logan. 
“I’m not so much interested in the law 
of your case as I am in the justice of it. 
If you have justice on your side the law 
can look after itself.” 

“I’m certainly all right on that score,” 
replied Boyd. 

“Go ahead.” 

“About fifteen years ago,” said Boyd, 
“TI bought a corner lot and building here 
in Toronto from an old miser by the 
name of Everett. Just after I bought I 
took a notion to go West, so I placed 
the building in the hands of an agent, 
and started out. My western experience 
was the usual story. My money went to 
subdivision sharks of Vancouver. Then 
I tried the gold fields at Nome, and got 
up against a crooked combination beyond 
Rex Beach’s wildest dreams. 

“Finally, I drifted back to Toronto, 
and found my building steadily depreci- 
ating and the rent dwindling every . 
month. The site is a very advantageous 
one, though, and the other day the New 
Trust Company offered me a big thing 
for it. Enough to make me quite com- 
fortable for life.” 


2 Williams, Real Prop. 13; 3 Kent, Com. 401. 


930 





Air Castles 


“Why don’t you take it, then?” asked 
Logan. 

“That’s where I’m up against it,” ex- 
plained Boyd. “When I bought, old 
Everett was living in a little ‘cubby hole’ 
up under the roof, and I let him stay on 
for a few months. Then, when I went 
West I was so delighted with the glow- 
ing prospects of the money I was going 
to make, that I never thought to say any- 
thing to the agent about it. So the old 
guy stayed on for fifteen years and never 
paid any rent, or acknowledged my title.” 

“And now he claims to hold it by ‘ad- 
verse possession’ under the laws of the 
province of Ontario,” suggested Logan. 

“Exactly. He’s got advice from a firm 
of foreign lawyers who tell him that he 
has a good title to the one room, and 
they have warned me that if I start to 
tear down the building they will get an 
injunction to stop me.” 

“And that prevents you from selling 
to the trust company ?” 

“Sure. They plan on tearing the whole 
thing down and putting up a modern 
skyscraper; so of course they wouldn’t 
give $10 for it the way it is.” 

“Go ahead and tear it down,” ordered 
Logan. 

“Talk enough,” agreed Boyd. 

The next morning Everett was awak- 
ened by the preliminary operations of 
the wrecking crew employed by Boyd, 
and at once rushed off to one of the lead- 
ing legal firms of Toronto. 

“Get out an injunction quick,” he 
croaked. 

“But—” began the eminent K.C. 

“Never mind,” snapped Everett. “You 
go ahead and get out the papers. I’m 
getting advice from an out of town firm, 
and they’ll come up and try the case for 
me.” 

“Very well,” was the reply, “we will 
proceed on the understanding that your 
lawyers have advised it.” 

“Just so,” declared Everett. 
know what they’re about.” 

When the case came to trial the To- 
ronto firm took second place, and one 
of the counsel from abroad assumed 
charge. 

_“T have been unable to find any de- 
cided cases on the exact point,” he be- 
gan his argument, “but I think I can 


“They 
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convince the court that the same prin- 
ciples governing the acquisition of a 
title to land by adverse possession also 
apply to the case of a single room in a 
building, attached to and forming part 
of the land.” 

“I admit that,” interrupted Logan, “and 
would call the attention of the court to 
a case® where the Supreme Court of 
Canada has decided that a title to part 
of a building can be acquired in this 
way.” 

The visiting attorney smiled tolerant- 
ly. The case was easier than he had 
thought. 

“Then, that being admitted,” he con- 
tinued, “brings me to my second point, 
which is really covered by my learned 
friend’s admission, namely, that Everett, 
having acquired a good title to this par- 
ticular room, as my learned friend ad- 
mits, is therefore entitled to a right 
of support for his property from the 
rest of the building, and Mr. Boyd will 
be restrained by injunction from inter- 
fering with that right.” 

“Pardon me,” interrupted Logan, “but 
the Supreme Court of Canada in the 
case I just cited dealt with that very 
point, decided that there is no such right 
of support, and that an injunction will 
not be granted. I quote from the judg- 
ment of Duff, J.* 

“ ‘But the plaintiff has failed to satisfy 
me,’ he read, ‘that he has vested in him 
as the holder of a possessory title to 
the shop a right of support from the 
lower story. The Statute of Limitations, 
when the statutory conditions concern- 
ing possession are satisfied, bars the right 
of the owner of the paper title to make 
an entry or to bring an action for pos- 
session, and moreover extinguishes his 
title. The possession of the intruder is 
thus protected, but the statute does not 
profess to annex to a possessory title so 
acquired any incidental rights which rest 
only upon the implication of a grant or of 
what in law is the equivalent of a grant, 
and it is, I think, a settled rule that such 
rights cannot, as against a dispossessed 
owner, be derived from the statute. 
Wilkes v. Greenway, 6 Times L. R. 449. 


3 Iredale v. Loudon, 40 Can. S. C. 313, 3 B. 
R. C. 688, 12 Ann. Cas. 863. 
41d. p. 336. 
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It follows, I think, that the plaintiff is 
not entitled to prevent the defendants 
demolishing their part of the building 
merely because some part to which he 
has acquired a possessory title would 
thereby lose the support which it now 
receives.’ ” 

“Would you hand up that case, Mr. 
Logan ?” asked the judge. 


“But that is a monstrous proposition,” 


expostulated the opposing attorney, “to 
give a man a right of possession, and then 
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refuse him a right of support for that 
possession. You might as well give him 
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a ‘castle in the air. 
“They build air castles here as well as 
elsewhere,” taunted Logan. 
“It may be an anomalous condition,” 
declared the judge, “but it is good law in 
Canada, and the injunction is refused.” 


VICK eacecae 


Meditations of a Prosecutor 


A crook was never heard to say, 
“My crookedness was willing.” 

A fowl condemned ne’er waived delay 
To expedite its killing. 


The guilty seek their sins to hide 
From gaze of law’s pursuers, 

Because its favored penalties 
Disfavor evildoers. 


Confessions frank are scarce and rare, 
And then in hope of pardon. 

The guilty men are full of care 
Lest punishment should harden. 


New tricks and schemes must they devise 
To cheat the law’s intention, 

And multiplied, deceitful lies 
That startle apprehension. 


At bay the guilty crook must stand, 
Contesting inches grimly, 

Until he hears the law’s command 
And sees the prison dimly. 


And when within his narrow cell, 
He views his fate quite sadly, 
He wonders how what started well 

Could terminate so badly. 


Waco, Texas. 


D. C. Woods. 
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Birth Registration 


HY has the United States lagged 

behind other civilized countries in 
the care and completeness with which 
births are registered? All the states fail 
to provide for some of their children the 
official record which may become to any 
citizen at any time essential for the pro- 
tection of his property rights, or even of 
his life. 

The Children’s Bureau of the United 
States Department of Labor has taken up 
the question because the recording of 
births affects children immediately and 
in various ways. 

Of course a good state law is necessary 
to provide the machinery for registering 
births in each community and forward- 
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ing records to the state registrar. A good 
law is necessary to give authority for the 
fining of physicians and midwives who 
habitually fail to report the births they 
attend, and such fining has proved essen- 
tial for securing registration in some 
communities. But even with a good law 
and officials who honestly try to enforce 
it, there will always be some unregistered 
babies unless parents insist upon having 
their children’s births recorded. 

Suppose a legacy were left you, a na- 
tive American citizen, by a relative in a 
distant state or in a foreign country. 
Could you establish your parentage and 
receive the inheritance? An official 
birth certificate, perhaps, would be the 
only valid evidence. Could you furnish 
it? Can your child furnish it? 

A number of things come to one in the 
normal processes of life for which there 
is to-day a legal minimum age. Proof of 
age may be needed in school, for work- 
ing papers, for voting, for marrying, for 
life insurance, or for securing a civil- 
service position. Or, again, one may 
need to establish citizenship or the right 
of inheritance. In any one of a dozen 
ways a birth certificate may be a saving 
of trouble and expense ; it may even save 
the life of a neutral citizen in time of 
war. 

Suppose your son were living abroad 
and military laws were about to force 
him into the trenches. Could you send 
him an official certificate of his birth, 
with his name, and yours, and the place 
where he was born, so as to establish his 
American citizenship without question, 
and save him from the firing line? 

Sometimes the laws of the United 
States demand adequate registration of 
births if they are not to work hardship. 
There was the young daughter of an im- 
migrant Swede. He wanted this child, 
who was born in the United States, to 
see his home, and he took her with him 
on a visit to Sweden. But the strain and 
excitement were too much for his failing 
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strength, and he died soon after reaching 
his boyhood home, leaving his daughter 
an orphan. Her friends were all in this 
country, and she determined to return. 
The courage that took her to Ellis Island 
was severely tested when she was told 
there that as an unprotected minor she 
could not enter the country unless she 
could prove her claim to American citi- 
zenship. Much time and trouble were 
spent in looking for the record of her 
birth, but none could be found. Kind- 
hearted friends continued to search for 
some witnesses, and finally they found 
the doctor who had attended her mother 
when she was born, but who had failed 
to report the birth as the law required 
him to do. The kindly fate by which it 
happened that the doctor was still alive 
and that this young girl had friends will- 
ing and able to search him out alone pre- 
vented her becoming a girl without a 
country. 

Should we be so careless of losing our 

citizens for lack of an official record of 
their coming into the world? 

Five states—Maryland, Michigan, 
New York, Virginia, and Wisconsin,— 
and a few city health officers in other 
states, send notices to the parents. The 
notice is often an attractive document; 
in some places it is adorned with a pic- 
ture of a mother and baby. 

But if the notice is to serve the child 
as a proof of age in later years, it must 
be a signed and certified transcript of the 
facts entered on the official record. In 
states whose records follow the model 
form issued by the Census Bureau these 
facts include the name of the child and 
the date and place of birth; the sex of 
the child ; the name of the father and the 
maiden name of the mother, with the 
birthplace, age, color, and occupation of 
each ; the number of children born to the 
mother and the number living; the name 
of the professional attendant; and the 
date on which the birth was reported. 

Only eleven states and the District of 
Columbia have birth records which the 
Census Bureau accepts as fairly ade- 
quate, and even in this “birth registra- 
tion area” the records are seldom 100 per 
cent complete. The Federal Children’s 
Bureau urges each community in the 
country to see that all the children born 
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within its boundaries receive the funda- 
mental protection of an official record of 
birth. 


Law in Current Terms 


T has sometimes been complained 

that the language of the law is arch- 
aic; that its propositions breathe an air 
of venerable antiquity; that its pro- 
nouncements come to us like a voice 
from the past. But this is not necessa- 
rily the case. At intervals judges bright- 
en their opinions with a touch of mod- 
ernity that lends charm and interest to 
an otherwise dry narrative. A happy 
illustration of this is found in an opinion 
just rendered in a bankruptcy case by 
Judge Killits of the United States Dis- 
trict Court for the Northern District of 
Ohio. In declining to settle the record 
as offered he said: 


This case promises to vie with the submarine 
question in the number of “notes” called forth. 
The present memorandum is caused by the 
antipodal errancy shown by appellants in at- 
tempting to prepare a transcript of the record. 
What they have submitted to us for ap- 
proval exhibits a ruthless torpedoing of Su- 
preme Court rule 75, an enormity Lusitanian 
in its proportions,—the crime of ’73 is pallid in 
comparison,—while it seems that only in the 
ruins of Louvain or Dinant, er perhaps Mar- 
tinpuich, may we find a similitude for the con- 
ditions in which our rule 44 (general) and cir- 
cuit court of appeals rule 15 would each be 
placed should attempt of appellants succeed. 
These advices as to proper and necessary prac- 
tice—the lucubrations, respectively, of Justice 
Lurton and the Lord High Chancellor of Eng- 
land, of the judges of the circuit court of ap- 
peals, and of the judges of this court and of 
the eminent counselors and attorneys at law, 
solicitors in chancery, proctors and advocates 
in admiralty, of this district whom we called 
into solicitous consultation—become scraps of 
paper too worthless even for tinder, should 
sympathy, displacing a proper judicial temper, 
incline us to yield to the pressure of the nine 
(in the limelight and covert) solicitors in 
chancery interested in this appeal. Anxious 
as we are to be of service to get the issues of 
this case concluded, a dreadful dilemma rears 
its horrific caput et torsum—to send up the 
record offered us might well be regarded by 
the circuit court of appeals as a casus belli, 
or—terrifying alternative—as a suggestion for 
a writ inquirendo de lunatico. 

We regard it as an imperative public duty 
upon this court both to maintain even more 
than merely formal diplomatic relations with 
the court of appeals, and to see to it that noth- 
ing more transpires in this Huffman Case to 
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justify a fear that the mental deficiencies of 
the judge of this court are becoming dominant 
in and destructive of his public service. We 
regret that we have become so pedantic, hyper- 
bolic, and tautologic in setting forth our 
anxieties and distractions, but the occasion is 
so unusual that we find ordinary idioms quite 
inadequate. 

It may be inferred from what we have said 
that we may not settle the record as offered. 
If that impression is entertained, it is entirely 
accurate,—we cannot because of the fears ex- 
pressed and because of the facts. 


The Anti-Liquor Advertising 
and Bone-Dry Law 


HE effect of the Jones-Randall 

amendment to the postoffice appro- 
priation bill is far-reaching in its results. 
The provisions of the amendments as 
adopted are as follows: 


Senate Amendment No. 34, sec. 5. That no 
letter, post card, circular, newspaper, pam- 
phlet, or publication of any kind containing 
any advertisement of spirituous, vinous, 
malted, fermented, or other intoxicating liquors 
of any kind, or containing a solicitation of an 
order or orders for said liquors, or any of 
them, shall be deposited in or carried by the 
mails of the United States, or be delivered by 
any postmaster or letter carrier, when ad- 
dressed or directed to any person, firm, cor- 
poration, or association, or other addressee, 
at amy place or point in any state or territory 
of the United States at which it is by the law 
in force in the state or territory at that time 
unlawful to advertise or solicit orders for such 
liquors, or any of them, respectively. 

If the publisher of any newspaper or other 
publication or the agent of such publisher, or 
if any dealer in such liquors or his agent, shall 
knowingly deposit or cause to be deposited, or 
shall knowingly send or cause to be sent, any- 
thing to be conveyed or delivered by mail in 
violation of the provisions of this section, or 
shall knowingly deliver or cause to be deliv- 
ered by mail anything herein forbidden to 
be carried by mail, shall be fined not more 
than $1,000 or imprisoned not more than 
six months, or both; and for any subse- 
quent offense shall be imprisoned not more 
than one year. Any person violating any pro- 
vision of this section may be tried and pun- 
ished, either in the district in which the un- 
lawful matter or publication was mailed or to 
which it was carried by mail for delivery, ac- 
cording to the direction thereon, or in which 
it was caused to be delivered by mail to the 
person to whom it was addressed. Whosoever 
shall order, purchase, or cause intoxicating 
liquors to be transported in interstate com- 
merce, except for scientific, sacramental, me- 
dicinal, and mechanical purposes, into any state 
or territory the laws of which state or terri- 
tory prohibit the manufacture or sale therein 


of intoxicating liquors for beverage purposes 
shall be punished as aforesaid: Provided, 
That nothing herein shall authorize the ship- 
ment of liquor into any state contrary to the 
laws of such state: Provided, further, That 
the Postmaster General is hereby authorized 
and directed to make public from time to time 
in suitable bulletins or public notices the names 
of states in which it is unlawful to advertise 
or solicit orders for such liquors. 


The measure excludes liquor adver- 
tisements and solicitations for orders for 
liquor from the United States mail which 
go into states where such advertisements 
and solicitations are prohibited. It will 
take effect in practically all of the 
twenty-five prohibition states which have 
laws either against advertising or solicit- 
ing orders for liquor. 

It will affect a number of near dry 
states which prohibit the advertising or 
soliciting of orders in the dry subdivi- 
sions within the state, as the law applies 
to a letter addressed “at any place, or 
point in any state or territory ‘ 
when it is by the law in force in the state 
' unlawful to advertise or solicit 
orders for such liquors.” The law of the 
state prohibits such solicitations or ad- 
vertisements at these different points in 
the state, and the court will doubtless 
construe the law to apply to such terri- 
tory. 

The indirect and very beneficial effect 
from the temperance standpoint will be 
to banish liquor advertisements from 
practically all of the great daily papers 
and magazines in the country. It will be 
impractical for such periodicals with a 
large circulation, to get out separate edi- 
tions for wet and dry territory. The only 
safe plan for a newspaper will be to elim- 
inate liquor advertisements entirely. 


The second part of the amendment af- 
fects twenty-five states that have prohib- 
ited the manufacture and sale of liquor 
for beverage purposes. 


The only way you can get liquor for 
beverage purposes in a dry state and not 
violate the Federal act would be to carry 
it in person, and otherwise than by an 
interstate commerce carrier. In some of 
the states even this is prohibited by pre- 
venting possession of liquor for beverage 
purposes in any amount in any place. 
Kansas has just passed such a law. 
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A precedent embalms a principle.—Bea. 


Accord and satisfaction — liquidated 
demand — payment of less sum. 
While, if a demand is unliquidated or 
disputed, payment and acceptance in dis- 
charge of the same of a less sum than 
that claimed will constitute an accord 
and satisfaction, yet, in cases where the 
debt is liquidated and is due (except 
where changed by statute), the general 
doctrine is applied in the Oklahoma case 
of Sherman v. Pacific Coast Pipe Co. 159 
Pac. 333, that payment by the debtor and 
receipt by the creditor of a part thereof 
is not a satisfaction of the whole, unless 
it be made on some new consideration, 
such payment operating only as a dis- 
charge of the amount paid ; and the cred- 
itor may maintain an action for the 
balance. Recent cases on the subject ac- 
company this decision in L.R.A.1917A, 
716. 


Accord and satisfaction — payment 
by agent. A debtor, it is held in the 
Kansas case of Sigler v. Sigler, 158 Pac. 
864, L.R.A.1917A, 725, may authorize a 
third person as his agent to make a satis- 
faction of his debt, and if what is given 
by the stranger. is accepted in satisfac- 
tion by the creditor, who thereupon re- 
leases the debt, and the agent’s act is au- 
thorized or subsequently ratified by the 
debtor, there will be a complete accord 
and satisfaction. 


Bank — crediting check as money — 
loss in mail. That the loss in the mail 


of a check forwarded by a bank for col- 
lection after crediting it as money to the 
account of the depositor upon his unre- 
stricted indorsement falls upon the bank 
unless it takes steps to charge him as in- 
dorser, is held in the New York case of 
Heinrich v. First Nat. Bank, 113 N. E. 
531, annotated in L.R.A.1917A, 655. 


Bank — guaranty of customer's ac- 
count — ultra vires — _ estoppel. 
A bank, it is held in Creditors’ Claim & 
Adjustment Co. v. Northwest Loan & T. 
Co. 81 Wash. 247, 142 Pac. 670, L.R.A. 
1917A, 737, cannot plead ultra vires toa 
guaranty of its customer’s account for 
merchandise which is shipped in reliance 
on the guaranty, where it has taken good 
security to protect itself and assured the 
vendor of its power to make the guaran- 
ty when he questioned it. 


Bank — public funds — priority. 
That the claim of an officer for funds de- 
posited by him in a bank which has be- 
come insolvent is entitled to no priority 
of payment merely because of their pub- 
lic character, is held in Phillips v. Gillis, 
98 Kan. 383, 158 Pac. 23, annotated in 
L.R.A.1917A, 680. 


Bankruptcy — effect on equitable es- 
tate. The trustee is held in Boston Safe 
Deposit & T. Co. v. Luke, 220 Mass. 484, 
108 N. E. 64, annotated in L.R.A.1917A, 
988, to have no right to the interest creat- 
ed for the bankrupt by a will giving 
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property in trust to pay the income to 
him during life, with the express provi- 
sion that it is to be free from the inter- 
ference or control of his creditors, al- 
though the interest is assignable and the 
Bankruptcy Act provides that all proper- 
ty shall vest in the trustee which, prior to 
the filing of the petition, the bankrupt 
could by any means have transferred. 


Bills and notes — qualified indorse- 
ment — transfer. The words: “I trans- 
fer my right, title, and interest in same: 
J. M. Burk”—written upon the back of 
a negotiable instrument, by the payee, is 
held not a qualified indorsement in the 
Oklahoma case of Copeland v. Burke, 
158 Pac. 1162, L.R.A.1917A, 1165, and 
such payee is liable thereon as an ordi- 
nary indorser. 


Blasting — liability for casting de- 
bris upon neighboring property. That 
one casting rock upon his neighbor’s 
property by blasting is bound to respond 
in damages, although he is not guilty of 
negligence, is held in Mulchanock v. 
Whitehall Cement Mfg. Co. 262 Pa. 
253, 98 Atl. 554, which is accompanied 
by recent cases on the subject in L.R.A. 
1917A, 1015. 


Carrier — consignor’s liability for 
freight. A consignor who signs a bill of 
lading on his own account, and not as 
agent for the consignee, is held liable to 
the carrier for the freight, although title 
to the goods passed to the consignee on 
delivery to the carrier, in the West Vir- 
ginia case of Coal & Coke R. Co. v. 
Buckhannon River Coal & Coke Co. 87 
S. E. 376, annotated in L.R.A.1917A, 
663. 


Check — fraud — proceeds — pay- 
ment of debt. Money which has been 
obtained by fraudulent means cannot be 
reclaimed after its payment to one re- 
ceiving it without notice of the fraud, al- 
though it is applied upon a pre-existing 
debt without the surrender of any secu- 
rity. And where one who has fraudu- 
lently obtained a check or draft delivers 
it to his creditor, although without in- 
dorsement, to be applied upon an exist- 
ing debt, its proceeds when collected and 


so applied are held subject to the same 
rule, in Benjamin v. Welda State Bank, 
98 Kan. 361, 158 Pac. 65. Supplemental 
annotation as to the title of one who 
takes money from a thief or embezzler 
accompanies this case in L.R.A.1917A, 
704. 


Commerce — state interference — 
stopping of interstate passenger trains. 
That a state Commission has jurisdiction 
to require the stopping of interstate 
trains at a border community located 
within 40 miles of a metropolis in an- 
other state, to enable residents to visit 
the city during business hours and re- 
turn the same day, and to improve the 
conditions of traffic to the county seat via 
said city, is held in the Wisconsin case 
of Holle v. Minneapolis, St. P. & S. Ste. 
M. R. Co. P.U.R.1916F, 459, especially 
as adequate train service would aid rath- 
er than impair interstate service. 


Commissions — jurisdiction — ob- 
struction of highways — railroad con- 
struction. That the Massachusetts Pub- 
lic Service Commission has no juris- 
diction of a complaint relative to the 
obstruction of a highway caused by rail- 
road construction is held in the Massa- 
chusetts case of Re Winchester, P.U.R. 
1916F, 384, although the railroad is un- 
der charter obligation so to construct its 
road as not to obstruct a highway. 


Constitutional law — class legisla- 
tion — department of farm loans. 
A statute creating a department to aid 
agriculturists in securing loans on their 
real estate is held not unconstitutional as 
class legislation, or a denial of the equal 
protection of the laws, in the Montana 
case of Hill v. Rae, 158 Pac. 826, L.R.A. 
1917A, 495, although its benefits are lim- 
ited to agriculturists, and to the members 
of that class only who can furnish real 
estate security. No other case has been 
found which deals with the constitution- 
ality of statutes designed to assist agri- 
culturists or other classes of persons in 
securing loans, other than statutes for 
the relief of persons in distress. 


Constitutional law — regulation of 
character of buildings. The legislature 





938 


cannot, it is held in the Maryland case of 
Byrne v. Maryland Realty Co. 98 Atl. 
547, in view of the constitutional protec- 
tion of property rights, limit the build- 
ings to be erected in a specified section of 
a municipality to separate and unattached 
dwellings not less than a specified dis- 
tance apart. Recent cases on the exer- 
cise of the police power for esthetic pur- 
poses accompany this decision in L.R.A. 
1917A, 1216. 


Constitutional law — requiring milk 
dealers to pay bills. A statute requir- 
ing, under penalty, dealers in milk to pay 
for their purchases of that commodity 
twice a month, is held unconstitutional 
class legislation, in the Maine case of 
State v. Latham, 98 Atl. 578, L.R.A. 
1917A, 480. No other case has been 
found involving the validity of a statute 
prescribing time of payment of obliga- 
tions other than those to employees. 


Contracts — to perform to satisfac- 
tion of employer — fulfilment. A con- 
tract to establish whether or not a certain 
diamond was stolen and who stole it, to 
the satisfaction of the employer, is held 


performed in the Colorado case of Mc- 
Cartney v. Badovinac, 160 Pac. 190, 
L.R.A.1917A, 1146, when evidence is 
furnished sufficient to satisfy any rea- 
sonable man, acting reasonably, and the 
promisor cannot avoid payment by mere- 
ly stating that he is not satisfied. 


Courts — jurisdiction of sale of ship. 
Admiralty is held in the California case 
of Fischer v. Carey, 159 Pac. 577, to have 
exclusive jurisdiction over proceedings 
to sell a ship because of disagreement be- 
tween its owners, and a state legislature 
therefore cannot give state courts juris- 
diction of such a proceeding so as to en- 
able them to take possession of the ship 
by a receiver and proceed to sell it. The 
jurisdiction and determination of suits 
for the adjustment of rights between 
part owners of a ship is considered in the 
note appended to the foregoing case in 
L.R.A.1917A, 1100. 


Covenant — restrictive — lines 
marked on plat. That restrictive cove- 
nants as. to building lines cannot be im- 
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posed upon lots by tracing and marking 
such lines on a recorded plat, if the lines 
are not referred to in the deeds of con- 
veyance or the acknowledgment to the 
plat, is held in the Missouri case of Zinn 
v. Sidler, 187 S. W. 1172, annotated in 
L.R.A.1917A, 455. 


Easement — air space — covenant in 
deed. The owner of a large lot con- 
veyed a portion of it, 40x70 feet, to cer- 
tain named trustees of the Methodist 
Episcopal Church, in trust for a place of 
worship for the use of the members of 
said church, and covenanted “that no 
building shall be erected on any part of 
the land surrounding the above-described 
granted church lot within 10 feet of said 
church lot.” It is held in Hennen y. 
Deveny, 71 W. Va. 629, 77 S. E. 142, 
that this covenant created a perpetual 
easement in said 10-foot strip of ground 
in favor of the church lot, for the pur- 
pose of light and air. It is further held 
that this easement passed by a convey- 
ance of the church lot, and was not ex- 
tinguished by the conversion of the 
church building into a business house. 
The note accompanying this decision in 
L.R.A.1917A, 524, treats of change in 
character or use of dominant tenement 
as affecting an easement. 


Franchises — assignment — consent 
of Commission — title. That an assign- 
ment of a franchise granted subsequent 
to the Public Utilities Law, without se- 
curing the consent of the Commission, 
confers no title on the grantee, is held in 
the California case of Re Sierra Electric 
Power Co. P.U.R.1916F, 720. 


Highway — construction of sidewalk 
— premises. Railroad tracks laid in a 
cut in.a public street, protected by a wall 
surmounted by a fence, are held not 
premises within the meaning of a statute 
requiring the owner of premises to lay 
sidewalks in front thereof when directed 
to do so by the city, in New York C. & 
H. R. R. Co. v. Buffalo, 218 N. Y. 259, 
112 N. E. 721, L.R.A.1917A, 472. 


Highway — right to retain to en- 
force payment for labor. One who per- 
forms labor under contract with a turn- 
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pike company to fit for travel a strip of 
land dedicated by him for highway pur- 

ses is held not entitled in Husband v. 
Cotton, 171 Ky. 177, 188 S. W. 380, after 
the title to the highway is vested in the 
county, to retain possession of the strip to 
enforce payment of the contract price, al- 
though the turnpike company is without 
funds and has quit business. Recent cas- 
es concerning actions for obstruction in 
highway preventing access to property 
accompany this decision in L.R.A.1917A, 
1150. 


Highway — vacation — effect on pri- 
vate right. The rights in streets shown 
on a plat, of those who buy lots in reli- 
ance on the plat, are held not affected in 
the Washington case of Van Buren v. 
Trumbull, 159 Pac. 891, by a statute va- 
cating roads which remain unopened for 
public use for a specified period of years. 
The vacation of a platted street as affect- 
ing the private easements of abutting 
owners is treated in the note accompany- 
ing this decision in L.R.A.1917A, 1120. 


Husband and wife — necessaries — 
effect of right to divorce. That a man 
is not liable for necessaries furnished his 
wife, who is living apart from him be- 
cause of her violation of marital duties 
and obligations, for which he is entitled 
to a divorce, is held in Denver Dry 
Goods Co. v. Jester, 60 Colo. 290, 152 
Pac. 903, which is accompanied in L.R.A. 
1917A, 957, by a note on liability of a 
husband for necessaries furnished a wife 
while living apart from him. 


Husband and wife — restraint on 
alienation — effect of removal of dis- 
ability. A provision in a deed conveying 
a separate estate to a woman in fee, re- 
straining its alienation by her, is held 
valid even though the statutes have re- 
moved her disabilities, in the Tennessee 
case of Travis v. Sitz, 185 S. W. 1075, 
annotated in L.R.A.1917A, 671. 


Insurance — accident — blood poi- 
soning. That the infection of a wound 
with streptococci causing blood poison- 
ing and death does not prevent the 
wound from being the direct cause of 
death without intervening cause within 
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the meaning of an accident insurance 
policy, is held in the Iowa case of Ballagh 
v. Interstates Business Men’s Asso. 155 
N. W. 241, which is accompanied in 
L.R.A.1917A, 1050, by the recent cases 
as to liability on accident policy for sick- 
ness or death caused by blood poisoning. 


Insurance — failure to notify insurer 
— effect. Failure of a mortgagor to no- 
tify his insurer of a subsequent policy 
which, to his knowledge, the mortgagee 
takes in his name with loss payable to the 
mortgagee, is held not sufficient in Gould 
v. Farmers Mut. F. Ins. Co. 114 Me. 416, 
96 Atl. 732, annotated in L.R.A.1917A, 
604, to avoid a policy which he had se- 
cured upon the property, and which pro- 
vided that it should become void in case 
of additional insurance without the as- 
sent of the insurer. 


Insurance — furnishing claim blanks. 
No waiver results, it is held in Ridgeway 
v. Modern Woodmen, 98 Kan. 240, 157 
Pac. 1191, annotated in L.R.A.1917A, 
1062, from the fact that a fraternal bene- 
ficiary society, after learning that a mem- 
ber has lost his life through engaging in 
a prohibited occupation, at the request of 
the beneficiary, furnishes blanks upon 
which to make proofs of death, without 
giving notice of an intention to resist 
payment, otherwise than by a general 
statement.that the supplying or use of the 
blanks should waive no right to deny lia- 
bility. 


Insurance — illegal contract — recov- 
ery of premiums. That directors of a 
school district who insure the lives of 
residents of the district to secure bonds 
issued by the district, and give their notes 
for the premiums, are not, when com- 
pelled to pay the notes to an indorsee aft- 
er the policies are declared void for ab- 
sence of insurable interest, entitled to 
recover the premiums from the insurer, 
since, the contract being against public 
policy, the courts will leave the parties 
where it finds them, is held in Security 
Mut. L. Ins. Co. v. Little, 119 Ark. 498, 
178 S. W. 418, annotated in L.R.A. 
1917A, 475. 


Landlord and tenant — unsanitary 
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premises — negligence of tenant. 
Where a dwelling house containing a cel- 
lar was rented on monthly payments, and 
because of a leakage through the wall a 
pond of filthy water accumulated in the 
cellar, rendering the house unfit for a 
home, and the landlord refused to repair 
the house, it is held in Clements v. Blan- 
chard, 141 Ga. 311, 80 S. E. 104, that he 
will not be liable in damages to the tenant 
on account of the latter’s sickness, sus- 
tained three or four months after the re- 
fusal to repair, which sickness is attribu- 
ted to the unsanitary condition of the 
house. The tenant, by remaining in the 
untenantable premises, was guilty of 
such negligence as barred a recovery. 
The liability of a landlord to a tenant for 
sickness due to the unsanitary condition 
of the premises is treated in the note ap- 
pended to the foregoing case in L.R.A. 
1917A, 993. 


Limitation of action — action for 
failure to audit books of bank — when 
arises. A cause of action against direct- 
ors of a bank for losses due to defalca- 
tion of the cashier, because of their neg- 
lect, continued over a long period of 
years, in failing to audit the books of the 
bank, is held not to arise until their neg- 
ligent conduct is discovered, in the Mis- 
sissippi case of Ventress v. Wallace, 71 
So. 636, which is accompanied in L.R.A. 
1917A, 971, by a note on limitation of 
actions against directors of corporation 
for malfeasance or nonfeasance. 


Marriage — removal of impediment 
— effect. If a man who had a living wife 
undivorced entered into a ceremonial 
marriage with another woman, who was 
not shown to have known of the former 
marriage, and they cohabited as man and 
wife for many years, and continued so to 
do after the death of the first wife, it is 
held in the Georgia case of Smith v. 
Reed, 89 S. E. 815, L.R.A.1917A, 492, 
that they will be considered thereafter as 
lawfully married. 


Mortgage — acceptance — proceeds 
— waiver of claim. That a _ chattel 
mortgagee waives the lien of his mort- 
gage by accepting the proceeds of the 
mortgaged property to apply upon his 
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claim with knowledge of their source, is 
held in the Iowa case of Sloan State 
Bank v. Stoddard, 159 N. W. 636, anno- 
tated in L.R.A.1917A, 1261. 


Municipal corporation — power to 
prohibit dancing in restaurants. That 
power cannot be conferred upon a munic- 
ipal corporation to prohibit permitting 
patrons of a public restaurant to dance 
without extra charge while the place is 
open for the purchase of refreshments 
is held in Chicago v. Drake Hotel Co. 274 
Ill. 408, 113 N. E. 718, annotated in 
L.R.A.1917A, 1170. 


Negligence — violation of ordinance. 
The violation of a municipal ordinance 
making it unlawful to drive an automo- 
bile past a standing car which is receiv- 
ing or discharging passengers, and which 
was passed in the proper exercise of the 
police power in the interest of the public 
safety, and not in conflict with general 
laws, is held negligence per se in the 
Ohio case of Schell v. Du Bois, 113 N. 
E. 664, L.R.A.1917A, 710, and where 
such act of negligence by a defendant is 
the direct and proximate cause of an in- 
jury, not directly contributed to by the 
want of due care on the part of the in- 
jured person, the defendant is liable. 


Proximate cause — carrying passen- 
ger beyond station — illness. The car- 
rying by a railroad company of a passen- 
ger a few miles past his destination is 
held in the Wisconsin case of Le Beau 
v. Minneapolis, St. P. & S. Ste. M. R. 
Co. 159 N. W. 577, L.R.A.1917A, 1017, 
not to be the proximate cause of illness 
caused by his attempt to walk back in in- 
clement weather, where he was comfort- 
ably housed where he could have re- 
mained until a return train which would 
cause him only an immaterial delay, and 
bus and delivery service was obtainable 
within his means. 


Public improvement — street light- 
ing — special assessment. The furnish- 
ing of electrical energy for street light- 
ing purposes for a limited term is held in 
the Washington case of Ankeny v. Spo- 
kane, 159 Pac. 806, annotated in L.R.A. 
1917A, 1093, to be a local improvement 
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within the meaning of a constitutional 
provision permitting the making of such 
improvements by special taxation of 
property benefited. 


Railroads — Safety Appliance Act — 
interurban electric system. An interur- 
pan electric railway system which has all 
the characteristics in build and operation 
of a standard steam road is held in Spo- 
kane & I. E. R. Co. v. United States, 127 
Cc. C. A. 61, 210 Fed. 243, L.R.A.1917A, 
558, not to be within the provision of the 
Federal Safety Appliance Act, exempt- 
ing from its operation cars which are 
used upon street railways, although to 
reach their terminals they are for a short 
distance run over the tracks of an urban 
system which are so constructed that cars 
complying with the Federal statute can- 
not be accommodated on them. 


Receivers — injury in operation of 
railroad — liability. Where the receiv- 
ers of a railroad company, by mere li- 
cense or permission of another railroad 
company, without being the lessee of 
such company, run trains over a road 
owned and operated by such company, 
and in so doing kill live stock on such 
road, which injury occurs, not from any 
negligence in the operation of the partic- 
ular train, but in consequence of the 
omission to inclose the road with a good 
and lawful fence, such receivers, it is held 
in the Oklahoma case of Lusk v. Edding- 
ton, 159 Pac. 491, are not liable. The 
duty of a lessee or licensee as to railroad 
fences is discussed in the note accom- 
panying the foregoing decision in L.R.A. 
1917A, 536. 


Reformation — inadvertent omis- 
sion from instrument. When, through 
mistake or accident, from an executory 
written contract or instrument, founded 
upon a valid consideration, for the sale 
of real estate, there was omitted matter 
intended to have been included, it is held 
in Atwood v. Mikeska, 29 Okla. 69, 115 
Pac. 1011, L.R.A.1917A, 602, that it may 
be reformed, and its specific performance 
decreed. 


Reformation of instrument — chan- 
ging mortgage to deed — Statute of 


Frauds. A mortgage inadvertently exe- 
cuted by mutual mistake instead of a 
deed may be reformed, it is held in Ken- 
nedy v. Poole, 213 Mass. 495, 100 N. E. 
635, L.R.A.1917A, 600, by striking out 
the defeasance clause, notwithstanding 
the Statute of Frauds, since it does not 
require the creation of a new agreement 
which the statute requires to be in writ- 
ing. 


Sale — f. o. b. — duty to furnish cars. ° 
When a vendor has contracted to sell 
goods f. o. b. cars, it is held in the New 
Mexico case of Culp v. Sandoval, 159 
Pac. 956, annotated in L.R.A.1917A, 
1157, that he must procure the cars and 
load the goods thereon. 


Sale — refusal to deliver — liability. 
Where one sells wheat in August and 
agrees to deliver the same September 
15th or any time during the month of 
September before the 15th, and on Sep- 
tember 9th notifies the purchaser that he 
will not deliver the wheat, it is held in 
Kansas Flour Mills Co. v. Brandt, 98 
Kan. 587, 158 Pac. 1120, annotated in 
L.R.A.1917A, 1000, that the purchaser 
may go on the market at the place of de- 
livery on September 9th and purchase 
the amount of wheat contracted for, and 
recover from the seller the difference be- 
tween the contract price and that paid. 


Security issues — state regulation — 
railroad bonds — foreign corporation 
— encumbrance of leasehold interest. 
That the state has power to require the 
approval of the Commission as a condi- 
tion precedent to the encumbrance of 
leasehold interests of foreign corpora- 
tions in railroads and franchises located 
within its limits is held in Re Erie R. Co. 
P.U.R.1916F, 408, which also holds the 
New Jersey Commission has jurisdiction 
to approve or disapprove the issuance of 
bonds by a foreign corporation that en- 
cumber leasehold interests in railroads 
in the state operated by it under fran- 
chises granted by the state. 


Specific performance — void con- 
tract — reformation. That specific 
performance cannot, in the absence of es- 
toppel, be granted of a contract for sale 
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of real estate, the description of the 
boundaries of which has been reformed 
by parol evidence, if it was so defective 
as to render the contract void under the 
Statute of Frauds, is held in Safe De- 
posit & T. Co. v. Diamond Coal & Coke 
Co. 234 Pa. 100, 83 Atl. 54, L.R.A. 
1917A, 596. 


Subrogation — discharge of lien — 
keeping alive. One satisfying a lien 
note at the request of the property own- 
er, upon the understanding that he is to 
have a new security upon the property 
released, acting in ignorance of a second 
mortgage lien on the property, although 
it is on record, is held entitled to subro- 
gation to the rights of the first lien hold- 
er, in the Vermont case of Hill v. Ritchie, 
98 Atl. 497, L.R.A.1917A, 731. 


Tax — situs of corporation — charter 
designation. A corporation actually lo- 
cated in one city, it is held in Inter-South- 
ern L. Ins. Co. v. Louisville, 149 Ky. 516, 
149 S. W. 875, annotated in L.R.A. 
1917A, 460, cannot transfer its situs for 
taxation to another place by designating 


such place as its home office in its articles 
of incorporation. 


Valuation — municipal acquisition — 
rate base as measure. That a munici- 
pality should pay an amount at least 
equal to the rate base in acquiring a well- 
maintained and operated utility which is 
earning, on the basis of the cost of mon- 
ey, a return on an amount considerably 
in excess of the rate base, is held in the 
California case of Re Los Angeles, 
P.U.R.1916F, 593. 

This case further holds that the fact 
that a municipality has the power to 
build a competing system cannot be con- 
sidered in fixing the amount it must pay 
in taking over a utility. 

Consideration must be given, it is fur- 
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ther decided, to the loss in intrinsic value, 
due to less profitable use of the property 
not taken, as well as to the cost of money, 
depreciation, and maintenance for such 
part during the period of temporary idle- 
ness, in allowing severance damages 
against a municipality requiring only the 
lighting distribution part of a unified 
system for the generation, transmission, 
and distribution of electric light and pow- 
er. 


Valuation — property not owned — 
land — leaseholds. Land held by utili- 
ties under 99-year leases, renewable for- 
ever, should be treated in an Ohio valua- 
tion as held under fee-simple titles. Re 
Cincinnati Gas & E. Co. P.U.R.1916F, 
416. 


Water — drain way — obstruction. 
Both under the civil-law rule as to sur- 
face waters and under the so-called com- 
mon-law or common-enemy rule, a nat- 
ural drain way, it is held in Soules v. 
Northern P. R. Co. 34 N. D. 7, 157 N. 
W. 823, must be kept open to carry the 
water into the streams, and the lower es- 
tate is subject to a natural servitude for 
that purpose. It is also said in this case, 
which is accompanied by supplemental 
annotation in L.R.A.1917A, 501, to be 
the duty of a lower landowner who builds 
a structure across a natural drain way to 
provide for the natural passage through 
such obstruction of all of the water 
which may be reasonably anticipated to 
drain therein, and this is a continuing 
duty. 


Witness — competency — conviction 
in other jurisdictions. That conviction 
in a state court of an infamous crime 
does not render one incompetent as a 
witness in a Federal court sitting in the 
same state, is held in Brown v. United 
States, 233 Fed. 353, annotated in L.R.A. 
1917A, 1133. 
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Recent English and Canadian Decisions 


{Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. ] 


Easement — underground pipe — 
severance of tenement by devise. 
Where the owner of two pieces of prop- 
erty, across one of which a pipe ran 
which conducted water from a spring 
on land of a third party to the other 
piece of property, devised one of them 
“and the appurtenances” to one person, 
and the other to another, one of them 
passed to the devisee with a right to the 
passage of such water as may flow 
through the pipe, and the other passed 
to the devisee thereof subject to that 
right, even though, as against the owner 
of the land on which the spring was 
located, the owner of the dominant tene- 
ment may have no legal right to the con- 
tinuance of the supply; and such ease- 
ment may be asserted even against a 
purchaser of the servient tenement for 
value and without notice. Schwann v. 
Cotton [1916] 2 Ch. 459, 85 L. J. Ch. 
N. S. 689. 


Guaranty and suretyship — right to 
recover against indemnifier where 
judgment against person indemnified is 
fruitless. That the liability of one who 
has agreed to indemnify another is 
measured by the liability of, and not the 
actual loss suffered by, the person in- 
demnified, is held in British Union & 
Nat. Ins. Co. v. Rawson [1916] 2 Ch. 
476, where the judgment creditor of a 
married woman who was unable to en- 
force judgment against her by reason of 
the fact that she had no separate estate 
procured from her an assignment of an 
agreement of indemnity in respect of the 
claim forming the basis of the judgment, 
and was held entitled to enforce it 
against the indemnifier. 


Insurance — attachment of risk — 
liability commencing from delivery of 
policy — stipulation fixing period cov- 
ered. A statement in an application for 
insurance that it is desired for a term of 
three months, coupled with a statement 
in the policy fixing the date at which it 
expires, does not have the effect to make 
the risk attach at a time three months 
prior to the date of expiration, where the 
policy contains a stipulation that the in- 


surer shall not be liable until the pre- 
mium is paid and the policy delivered. 
Sharkey v. Yorkshire Ins. Co. 54 Can. 
S. C. 92, 32 D. L. R. 711. 


Insurance — exception against lia- 
bility for death ‘‘directly or indirectly” 
caused by war — applicability to death 
by accident happening to one discharg- 
ing military duties. That an accident 
insurance policy containing an exception 
of liability for death or disablement di- 
rectly or indirectly caused by war does 
not render the insurer liable for the death 
of an officer in the territorial forces, 
who while on a round of inspection, at 
night, of guards and sentries posted 
along an English railway, was struck 
by a train and killed at a place where 
members of the public had no right to 
be, is held in Coxe v. Employers’ Liabil- 
ity Assur. Corp. [1916] 2 K. B. 629, 
on the ground that his being in a posi- 
tion of special danger was a consequence 
of his performance of military duties. 


Wills — annuity payable out of in- 
come — right to retain surplus income 
to meet possible deficiency in a future 
year. That the trustees to whom a tes- 
tator has bequeathed a share of his 
residuary estate upon trust out of the 
income thereof to pay to his widow a cer- 
tain annuity, and “subject thereto to 
permit the same share and the income 
thereof” to be received by testator’s son 
and daughter and their issue respective- 
ly, have no power, so long as the annuity 
is being paid in full, to retain surplus 
income for the purpose of making good a 
possible deficiency in future years, is 
held in Re Platt [1916] 2 Ch. 563, where 
the point is stated to be a novel one. 


Workmen's compensation — suicide 
of injured workman — right to com- 
pensation. The suicide of a workman 
in a fit of despondency occasioned by 
the slowness of his recovery from an 
accident which was not of such a nature 
as to produce mental derangement is 
held in Withers v. London, B. & S. C. R. 
Co. [1916] 2 K. B. 772, not to be so 
connected therewith as to give his de- 
pendents a claim for compensation. 
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New Books and Periodicals 


Men disparage not antiquity who prudently exalt new inquiries.—Sir Thomas Browne. 


“Lord Stowell.”” By E. S. Roscoe (Hough- 
ton, Mifflin Co., Boston and New York) $1.50, 
net. 


The aim of this volume, we are told, is to 
present an impression of Lord Stowell’s per- 
sonality and also to enable the reader to un- 
derstand his judicial work; to collect and 
formulate thoughts and criticisms which a 
perusal of his decisions arouses, and to define 
the achievements of a judge and a jurist 
whose influence on one branch of the British 
jurisprudence—of international value—was 
important and permanent. 


One result of the great war has been a re- 
newed interest in the career of Lord Stowell 
and in his judicial work. This book is well 
calculated to supply this need. There are 
chapters on “Stowell’s Judicial Work and Its 
Results,” “Some Illustrative Judgments,” “The 
Stowell Case Law and the Declaration of Lon- 
don,” and the “Stowell Case Law in the Great 
War.” 

This volume is timely, and will be read with 
interest by lawyers, and especially so by those 
interested in international law and the deci- 
sions of Prize Courts. 


“The Fight for the Republic."’ By Rossiter 
or (G. P. Putnam’s Sons, New York) 

The more noteworthy events of the Civil 
War are chronicled in this volume by a writer 
well qualified to portray them in their dramat- 
ic aspects. 

It is said that during this great struggle 
there were 2,400 military engagements of suf- 
ficient consequence to bear a name; that 
the toss of life was a daily average of 400 for 
the four years. Out of this Titanic struggle the 
writer has selected such events as the battles 
of Fredericksburg, Chancellorsville, Gettys- 
burg, Chickamauga, Siege of Vicksburg, Sher- 
man’s March to the Sea, and a score of others, 
which he %.as vividly described in the light of 
history and often in the language of partici- 
pants. 

The student who desires to familiarize him- 
self with this important period of our national 


history, the patriot who would review some of 
the great campaigns in which American valor 
was so well displayed, the veteran who would 
live over again the years of his hardships and 
triumphs, can find no better volume than this 
for his purpose. 

Dr. Johnson was chosen to write the chap- 
ter on Gettysburg for the addition to Creasy’s 
Fifteen Decisive Battles of the World, and is 
thoroughly familiar with the great events that 
transpired between 1861 and 1865. His presen- 
tation of the subject will be of enduring in- 
terest. 


“Sixty Years of American Life.” By Ever- 
ett P. Wheeler (E. P. Dutton & Co., New 
York) $2.50. 

“American life as I have seen it for sixty 
years is what I have tried to describe. I hope 
it may be of interest to my readers and of 
value to future historians.” So states the au- 
thor in his introduction. 

Few men have been privileged to promi- 
nently participate in so many reform move- 
ments as the writer of this important volume. 
He has known and enjoyed the friendship of 
many of our ablest and greatest men. He 
has a fund of interesting reminiscences, and 
his record of six eventful decades of Ameri- 
can affairs preserves many facts that would 
otherwise have been lost and are not obtain- 
able elsewhere. 

He describes the movements for reform 
of the tariff, the civil service, the currency, 
and of municipal government. He aims to 
impress upon his countrymen the need to prac- 
tise the civic virtues. 

Mr. Wheeler has given us a most valuable 
and readable book. 


“The New York Torrens System and How 
to Use It." Compiled by Dorr Viele for The 
Real Estate Board of New York, 217 Broad- 
way, New York. 

Believing that lack of appreciation of the 
value of the Torrens System has delayed many 
landowners from applying for a county certifi- 
cate of their ownership, the Real Estate Board 
of New York has deemed it worth while, and 
in line with its policy of supporting every ef- 
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fort for the general benefit to present this 
pamphlet, which contains a statement of how 
to use the New York Torrens System, to- 
gether with a set of forms for the convenience 
of owners and their attorneys; an outline of 
the framework of the registration system it- 
self as now organized; and an analytical com- 
parison of the owner's certificate of registered 
title with the earlier forms of assurance. 


“The Public Defender.” By Mayer C. 
Goldman (G. P. Putnam’s Sons, New York) 
1.00 


Mr. Goldman has done much to bring be- 
fore the people the idea of a Public Defend- 
er. He has earnestly advocated legislation in 
this behalf, and has made addresses and writ- 
ten for the press on the subject. He submits 
this little work—the first book on the subject— 
in the hope that it may call attention to what 
he believes to be a most urgent and impor- 
tant popular need. 

Judge Howard in a foreword states that his 
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experience as a district attorney and on the 
bench of the Supreme Court leads him to con- 
cur fully with Mr. Goldman in his contention 
that there should be a public defender to look 
after the rights of the poor. 

The work ably discusses the public defender 
idea and the march of the movement, and con- 
siders specific objections. It is a strong plea 


for a square deal and a fair hearing for 
every person accused of crime. 


Chaplin, Principles of the Federal Law as 
— in Decisions of the Supreme Court, 
50 


Nichols, Eminent Domain, 2 
edition, $15.00. 

Harris, Municipal Bonds. 2d edition, Limp 
Leather, $5.00. 
$ = United States Commissioners Manual, 
2.50. 

Walker on Patents, 5th edition, $10.00. 

Nims, Unfair Business Competition, 2d 


edition, $10.00. 


volumes, 2d 


Recent Articles of Interest to Lawyers. 


Adamson Law. 

“Due Process and the Adamson Law.”—17 
Columbia Law Review, 114. 
Attorneys. 

“Indiana’s ‘Constitutional’ 
Case and Comment, 844. 

“Training Young Lawyers in the Way Laws 
Are Made.”—84 Central Law Journal, 85. 
Banks. 

“Legal Banking Forms.”—34 Banking Law 
Journal, 9. 

Biography. 
“John Marshall.”—23 -Case and Comment, 


Lawyer.” —23 


Carriers. 

“What Constitutes a Passenger’s Baggage?” 
—83 Central Law Journal, 275. 

Chattel Mortgage. 

“Right of Vendor in Fraudulent Sale Pro- 
tected against Mortgage for Pre-existing 
Debt.”—84 Central Law Journal, 72. 
Commerce. 

“Interstate Commerce in Intoxicating Li- 
quors before the Webb-Kenyon Act, II.”—4 
Virginia Law Review, 288. 

Common Law. 

“The Common Law of Wisconsin.”—1 Mar- 
quette Law Review, 20. 

Constitutional Law. 

“Due Process and the Adamson Law.”—17 
Columbia Law Review, 114. 

Corporations. 

“The Scope and Limits of the Corporate 
— Theory.”—17 Columbia Law Review, 


Costs. 


“Allowances for Solicitors’ Fees in Suits to 
Construe Wills.”—11 Illinois Law Review, 381. 
Courts. 

“Some Views of the Rule of Stare Decisis.” 
—& Central Law Journal, 46. 

“The Machinery of Justice: A Study of 
Courts.”—11 Illinois Law Review, 406. 


Evidence. 

“Application of the Doctrine of Res Ipsa 
Loquitur in Master and Servant Cases.”—8&4 
Central Law Journal, 67. 

“The Need of an Applied Psychology.”—&4 
Central Law Journal, 

Executors and Administrators. 

“Allowances for Solicitors’ Fees in Suits to 
Construe Wills.”—11 Illinois Law Review, 381. 
Homicide. 

“The Fate of the Lincoln Conspirators.”— 
29 The Bar, 57. 

Husband and Wife. 

“The Property Rights of Married Women 
under Modern Laws.”—1 Marquette Law Re- 
view, 

Income Tax. 

“Inequalities of the Federal Income Tax.”— 
23 Case and Comment, 818. 

“Sociological Aspects of the Income Tax.”— 
23 Case and Comment, 789. 

Indians. 

“Chief Justice Marshall and the American 
Indian.”—23 Case and Comment, 842. 
Inheritance Tax. 

“The Federal Inheritance Tax Law of 1916.” 
—23 Case and Comment, 799. 

Insurance. 

“The Early History of the Contract of In- 
surance.”—17 Columbia Law Review, 85. 

Law and Jurisprudence. 

“Philippine Law.”—11 Illinois Law Review, 
387. 

“Problems of the Law’s Evolution.”—4 Vir- 
ginia Law Review, 247. 

Law Reform. 
“Law Reform.”—11 Illinois Law Review, 


Legal Authorities. a 
“A Short Way to Find Legal Authorities.”— 
23 Case and Comment, 821. 
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Lincoln. 

“The Fate of the Lincoln Conspirators.”— 
29 The Bar, 57. 

Marshall. 

“Chief Justice Marshall and the American 
Indian.”—23 Case and Comment, 842. 

Master and Servant. 

“Due Process and the Adamson Law.”—17 
Columbia Law Review, 114. 

“Public Regulation of Wages, Hours and 
Conditions of Labor of the Employees of Pub- 
lic Service Corporations.”—6 National Muni- 
cipal Review, 31. 

Municipal Corporations. 

“How Not to Plan Cities."—6 National Mu- 
nicipal Review, 57. 

“Municipal Preparedness.” —6 National Mu- 
nicipal Review, 1. 

“Municipal Recreation—A Review of Re- 
cent Literature."—6 National Municipal Re- 
view, 49. 

“Some Advance Municipal Steps.”"—6 Na- 
tional Municipal Review, 13. 

“The City Secretary’s Office of Frankfurt- 
on-the-Main.”—6 National Municipal Review, 
41. 


“The Evolution of Types of City Govern- 
ment in the United States.”"—6 National Mu- 
nicipal Review, 19. 


Case and Comment 


Peace. 

“Conditions of Permanent World Peace.”— 
4 Virginia Law Review, 273. 
Perpetuities. 

“Options and the Rule against Perpetuities.” 
—23 Case and Comment, 835. 
Psychology. 

“The Need of an Applied Psychology.”—84 
Central Law Journal, 88. 
Public Utilities. 

“Public Regulation v. Public Operation: 
Some Legal Aspects.”—23 Case and Comment, 
203 e 


Rural Credits. 

“State Farm Loans v. The Law.”—23 Case 
and Comment, 831. 

“The Federal Farm Loan 
Tax Exempt 
Journal, 347. 
State. 

“A Real Advance in State Finance.”—23 
Case and Comment, 794. 

“State Budget Reform.”—23 Case and Com- 
ment, 813. 

Tariff. 

“Tariff Commissions—Past and Present.”— 
23 Case and Comment, 828. 

United States Government. 

“Popular Control of Governmental Finances 
by Executive Budgets.”—23 Case and Com- 
ment, 823. 


Act—Part II. 
Provision.”—83 Central Law 


Modesty of Genius 


Cardinal Newman, who thought so little of his ‘Dream of Geron- 
tius,"” was not the only author to underestimate the value of his 
own work. Scott threw the original draft of the “Lay of the Last 
Minstrel"” into the fire and was only persuaded to rewrite it by 


two friends to whom he had read it. 


John Keble, too, was averse 


to publishing his “Christian Year,’ yielding only to his father’s 
desire to see the book in print before he died, and Edward Fitz- 
gerald was equally diffident regarding his “‘Rubaiyat of Omar 


Khayyam.” 


There is a story also that Kipling’s ‘‘Recessional’’ was 


rescued from the author's waste paper basket.—London Chronicle. 
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Hon. James A. Reed, United States 


Senator from Missouri 


ENATOR JAMES A. REED, of 

Kansas City, Missouri, became a 
member of the United States Senate 
Saturday, March 4, 1911, having been 
elected to that body to succeed Major 
William Warner. ' 

Senator Reed was born November 9, 
1861, in Richland county, Ohio, and is 
ason of John A. Reed, who was a farm- 
er and stock raiser, and Nancy (Craw- 
ford) Reed. On both the paternal and 
maternal sides, Senator Reed is of 
Scotch-Irish descent. His early educa- 
tion was obtained at the public schools 
of Cedar Rapids, Iowa, and later he took 
a special course at Coe College. 

At the age of twenty-three he began 
the study of law in the law offices of 
Hubbard, Clark, & Dawley, at Cedar 
Rapids, Iowa, remaining there for a 
period of three years. In 1887 he moved 
to Kansas City to practise law, and is 
now recognized as one of Missouri’s 
most able lawyers. He has been victori- 
ous in many legal battles. His successful 
prosecution of Dr. Bennett Clark Hyde 
for the murder of his father-in-law, 
Colonel Thos. H. Swope, was a case of 
nation-wide interest and was one of his 
greatest victories. In 1915 he succeed- 


ed in obtaining the largest jury verdict 
ever rendered in Missouri. This was in 
the case of Interstate R. Co. v. Kansas 
City Clay County Electric R. Co. After 
eight weeks and two days of actual court 
trial the jury returned a verdict in favor 
of the plaintiff company, which Senator 
Reed represented, for $1,500,000. The 
suit was over a 50-mile right of way 
which the defendant company had taken 
from the plaintiff company while the lat- 
ter was yet in the organization stages. 

Senator Reed served Jackson county 
as county counselor, and was successful 
in every case litigated against the coun- 
ty. After his sucecssful career as coun- 
ty counselor, public opinion demanded 
that he be a candidate for prosecuting at- 
torney, to which office he was elected. 
During his term as prosecuting attorney 
he made the magnificent ‘record of se- 
curing 285 convictions out of 287 cases 
tried. At the urgent demand of leading 
citizens of Kansas City, he resigned the 
office of prosecuting attorney and was 
elected mayor of Kansas City. In his 
campaign for mayor he was opposed by 
the public service corporations, but he 
was swept into office by an overwhelm- 
ing majority. 
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It was Senator Reed’s record as may- 
or that won for him an undying friend- 
ship of the people of Missouri. Kansas 
City was rapidly becoming the Chicago 
of the Missouri valley, but the great 
public service corporations had obtained 
such a hold upon the city’s franchises 
that it was almost impossible for the 
citizens to get reasonable service at rea- 
sonable prices. 

When he took office the public serv- 
ice facilities were grossly inadequate for 
such a fast growing city, and the prices 
charged by the public service companies 
were exorbitant. The companies were 
practically required to rebuild their sys- 
tems, they were compelled to pay their 
just proportion of the city’s taxes, and 
were compelled to give 5-cent car fare 
with universal transfer privilege. 

The light and telephone companies 
were forced to give service at reason- 
able prices. A paving combination which 
grew up under the old régime was forced 
out of business, and paving contracts 
were let by competitive bidding at a great 
saving to the property owners. All rou- 


tine departments of the city government 


were honestly and capably conducted. 

It may be truly said that his adminis- 
tration constituted one of the greatest 
upbuilding epochs in the history of Kan- 
sas City, so much so that two years after 
his retirement from the office there was 
a unanimous demand that he again ac- 
cept the office. He could not, in justice 
to himself, accede to the demand, but as 
a public-spirited citizen he continued to 
represent the city in its disputes with the 
gas and terminal railway companies. 

In 1904 Senator Reed entered the race 
as a candidate for governor, having for 
his opponents Judge James B. Gantt, 
Honorable Harry B. Hawes, and Hon- 
orable Joseph W. Folk. However, the 
sentiment seemed very much divided, and 
in the interest of the party he withdrew 
before the primary, and Governor Folk 
received the nomination. 

He has always been a sincere Demo- 
crat, and has made hundreds of speeches 
for the party in every campaign since 
1892. He was delegate at large to the 
Democratic National Convention at Den- 
ver in 1908. In 1912 he had charge of 
the Democratic National Headquarters at 


Case and Comment 


Chicago, and in the same year at the 
Democratic National Convention at Bal- 
timore he placed Champ Clark in nomi- 
nation for the presidency. 

In 1910 he was a candidate for the 
United States Senate, and at the pri- 
maries defeated his closest opponent, Da- 
vid R. Francis, Secretary of Interior in 
the Cabinet of President Cleveland, for- 
mer governor of Missouri, and at present 
United States Ambassador to Russia, by 
approximately 30,000 votes, carrying 83 
out of the 114 counties. He was elected 
by the state legislature on January 18th, 
receiving every Democratic vote in both 
houses. 

In the United States Senate, by rea- 
son of his remarkable oratory, his per- 
severance, his untiring industry, his cour- 
age, and his devotion to the interests of 
the people, he has won a place as one 
of the leaders on the Democratic side of 
the Chamber, and is conceded by those 
on both sides of the Chamber as one of 
the Senate’s best speakers. 

When President Witson and the Den- 
ocratic party were raised to power in 
1912, a lobby investigation was held in 
which Senator Reed was the chief ex- 
aminer for the government. As a result 
of this investigation, the pernicious and 
insidious lobbyist was driven from the 
halls of Congress. 

Senator Reed’s record throughout the 
consideration of the Tariff bill is marked 
with instance after instance where he 
made a strong fight to have the tariff 
reduced on the necessities of life. 

His most notable work, however, was 
his assistance in properly shaping the 
banking and currency legislation. The 
House had passed the bill without hold- - 
ing hearings to ascertain its effects, and 
with but two weeks’ debate. In the face 
of what seemed to be an almost uni- 
versal criticism, Senator Reed insisted 
on holding hearings on the bill so that 
the Senate would know its effect. He 
argued that a bill which would change 
the entire financial system of the govern- 
ment, a system which had been in use 
for over fifty years, was so far-reaching 
in its effect that everyone in the country 
who desired should be heard as to his 
opinion of the effect of the bill. Hear- 
ings were granted, and as a result it was 
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found that the bill*was in such a shape 
that it would probably have caused a 
panic. It was then amended in about two 
thirds of its language, and as amended 
became a law, and is now the bulwark 
of our financial system, the most stable 
financial system in the world. 


Senator Reed performed an excep- 
tional service to the people when the 
Clayton Anti-Trust Act and the Federal 
Trade Commission Act were before the 
Senate, by using his knowledge of the 
law to make these measures as effective 
as possible. 
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Hon. Henry French Hollis, United States 
Senator from New Hampshire 


M AJOR ABIJAH HOLLIS, of the 

Forty-fifth and Fifty-sixth Regi- 
ments of the Massachusetts Volunteers 
for the Civil War, while at home on a 
furlough because of wounds received in 
action, married at Cambridge, Massa- 
chusetts, July 9, 1864, Harriette Van 
Mater French, sister of Daniel Chester 
French, the eminent sculptor, and daugh- 
ter of Honorable Henry Flagg French 
of Chester, New Hampshire, later of 
Concord, Massachusetts, and Washing- 
ton, District of Columbia, distinguished 
jurist and public official. Their second 
son, Henry F. Hollis, was born at Con- 
cord, New Hampshire, on August 30, 
1869. On his father’s side he is the sev- 
enth generation from John Hollis, a 


resident of Weymouth, Massachusetts, in 
the seventeenth century; and on _ his 
mother’s side in the tenth generation 
from Edward French, who came from 
England to America in 1637. One ma- 
ternal great grandfather was Chief Jus- 


tice William M. Richardson, of the su- 
preme court of New Hampshire, while 
the other was Attorney General Daniel 
French, of the same state. 

The future Senator attended the pub- 
lic schools of Concord and graduated 
from the high school in the class of 
1886. At once after graduation he went 
to the far West, and during 1886 and 
1887 he was employed by the Chicago, 
Burlington, & Quincy Railroad in civil 
engineering work between Denver and 
San Francisco. Returning East, he fin- 
ished his preparatory school work, and 
in September, 1888, entered Harvard 
College. 

At Cambridge he showed the intellec- 
tual force and brilliance which have since 
marked his career, and graduated in 
June, 1892, with the distinction of magna 
cum laude rank, receiving also the hon- 
or of an election to the Phi Betta Kappa 
Society. Mr. Hollis’s rank was the more 
remarkable in that, while pursuing the 
prescribed courses which secured for him 
the degree of Bachelor of Arts, he also 


attended lectures and passed examina- 
tions in nearly two years’ work in the 
Harvard Law School. 

He was admitted to the New Hamp- 
shire bar in March, 1893, and has since 
been engaged in the practice of his pro- 
fession, with offices at Concord. 

As a lawyer Mr. Hollis is distinguished 
by the soundness of his training, the ex- 
actness of his knowledge, and the fer- 
tility of his resources. To thorough prep- 
aration of his cases, he adds the powers 
of the eloquent advocate and the keen 
cross-examiner. He is considered the 
leading jury lawyer among the younger 
men of the New Hampshire bar. The 
verdict for $24,416.66 which he recov- 
ered in Piper v. Boston &, Maine Rail- 
road is said to have been the largest ver- 
dict ever awarded in New Hampshire 
in a personal-injury case. 


From boyhood Mr. Hollis has been in- 7 


terested in politics, meaning by that term 
the consideration and solution of the 
problems of the day as applied to city, 
state, and national affairs. Always a 
sincere and outspoken believer in the 
principles of the Democratic party, he 
has earnestly supported it from the time 
of his majority. It was natural that he 
should soon be numbered among its lead- 
ers. 

His first political candidacy was for 
Congress in the Second New Hampshire 
district in 1900. This he followed by 
becoming, in 1902, the candidate of his 
party for governor of the state, mak- 
ing a. second run for the same office in 
1904. In each contest he made a gallant 
showing against great odds. 

Senator Hollis enjoys the distinction of 
being the first Democratic Senator from 
New Hampshire since 1852. 

In 1913 Senator Hollis was put in 
charge of the rural credits legislation on 
behalf of the Senate. He acted as chair- 
man of the joint congressional commit- 
tee, and mainly through his efforts the 
Federal Farm Loan Act was drafted and 
reported to Congress. Senator Hollis 
is generally accredited with being the 
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author of the bill, and he had charge of 
it on the floor of the Senate for ten days 
at the time of its passage. He also had 
an important part in framing, perfect- 
ing, and passing the Federal Reserve Act. 
For the past three years he has been re- 
gent of the Smithsonian Institution. 
Senator Hollis is one of the most pro- 
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gressive Democrats in the Senate, and is 
the center of a group who must always 
be reckoned with when any bill is on its 
passage. 

We are indebted for much of the fore- 
going biographical data, to a sketch of 
Senator Hollis which appeared in the 
Granite Monthly. 
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MR. L. K. STROUSE, VETERAN LAW-BOOK PUBLISHER 


BUTTE 


. HE very long and honorable history the legal profession to publish his very 
of the house of Baker, Voorhis, & a portrait that appears on this 

Company, of New York, and the high pag 

esteem in which its president, Mr. L. K. ' his boyhood he attended The Nor- 

Strouse, is held, after his more than mal and Classical School at Tuckertown, 

forty years’ experience in the law-book Pa., where he prepared for teaching. At 

business, make it an especial pleasure to the age of seventeen he began to teach 
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and continued until 1862, when he re- 
signed from his school and entered the 
128th Pennsylvania Regiment in the 


Civil War. He was in the battles of 
Antietam and Chancellorsville. On re- 
turning from the army he entered the 
North Wales Institute to complete his 
education, and then taught school again 
for several years. 

Mr. Strouse entered the law-book busi- 
ness January 1, 1877, as a salesman 
working on commission. In 1882 he es- 
tablished the law-book firm of L. K. 
Strouse & Company. In April, 1893, that 
company was consolidated with the old 
established house of Baker, Voorhis, & 
Company, of which Mr. Strouse then be- 
came treasurer, and of which he was 
elected president July, 1910, which po- 
sition he now holds. In January, 1911, 
he also became treasurer of the law-book 
house of Banks & Company, of Albany, 
New York. 

Among the leading law-book publish- 
ers of this country Mr. Strouse is now 
the senior, and he receives not only the 
respect due to that position, but also a 
sincere and cordial personal regard won 
by genial and upright character. 


Death of Justice Deemer 


Judge Horace Deemer of the Iowa su- 
preme court died on February 26, at his 
home in Red Oak, Iowa, as the result of 
‘a general nervous breakdown. 

He was perhaps the best known jurist 
in the state, having, in addition to being a 
member and three times chief justice of 
the Iowa supreme court, been largely in- 
terested in social, civil and charitable in- 
stitutions. 

He was born in Marshall county, In- 
diana, Sept. 24, 1858. When eight years 
of age he went to Cedar county, Iowa, 
and attended the public schools at West 
Liberty, and later entered the collegiate 
department of the state university at 
lowa City. Upon graduation he re- 


turned to the university and took up the 
study of law, graduating in 1879, and 
receiving the degree of LL.D. in 1880. 
He was for some time a member of a 
law firm in Lincoln, Neb., but abandoned 
practice there and moved to Red Oak, 
where he remained until his death. 





Judges and Lawyers 
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He was elected district judge in 1886 
and re-elected in 1890. When, in 1894, 
the legislature increased the number of 
judges of the supreme court to six, Jus- 
tice Deemer was appointed to the su- 
preme bench by Frank D. Jackson, then 
governor of Iowa. In 1898 he was by 
order of rotation chief justice and again 
in 1904 and in 1910. 

Although Justice Deemer was well 
known among lawyers and judges 
throughout all parts of the country for 
the brevity and clarity of his opinions 
as a justice of the supreme court, he was 
popularly known as a participant in so- 
cial, scientific and civic activities cover- 
ing a wide range and of considerable 
scope. He was largely responsible for 
the creation of the state historical de- 
partment and throughout the existence 
of that department, as a member of the 
board of trustees, played an important 
part, both as an executive officer, and by 
reason of private individual co-opera- 
tion, particularly in the field of historical 
research. He was virtually alone in the 
selection of the volumes which make up 
the present state law library, admittedly 
a most complete compilation of legal 
opinions in the United States with the 
exception of the congressional law li- 
brary at Washington. 

Aside from these activities he took 
part in the affairs of the Iowa society for 
the Prevention of Tuberculosis, Ameri- 
can Forestry Association, State Associa- 
tion of Charities and Corrections, State 
and American Bar Associations, Ameri- 
can Free Art League, American Associa- 
tion for the Advancement of Science, 
American Political and Social Science 
Association, National Association for the 
Promotion of Industrial Education and 
the Art Institute of Des Moines. 

As a member of the American Forest- 
ry Association he was closely associated 
with Gifford Pinchot, former chief for- 
ester of the United States, and former 
President Theodore Roosevelt in assist- 
ing to outline the conservation policy of 
the second Roosevelt administration, 
which attracted nation wide attention 
throughout the prominence given by the 
press of the country to the Ballinger- 
Pinchot controversy. 


The folks gan laughen at his fantasye.—Chaucer. 


Poetry of the Law. A single red rose 
to be paid every June to Evans Dick, 
New York broker, is the consideration 
for a piece of property just transferred 
by him. 


Fingerprint Signature. For the first 
time in the history of the probate court 
in Milwaukee county, Wisconsin, a will 
has been filed bearing a finger print which 
is offered as a signature in place of the 
usual cross designated as a mark. It is 
the will of Wilhelmina Weber. 


Lawyers on a Strike. Over 300 years 
ago one of the most unusual strikes ever 
recorded took place in Paris, when all the 
lawyers walked out, so to speak. A law 
or ordonnance was issued and promul- 
gated by the French King Henry III., or- 
dering all lawyers to sign their pleadings 
and to state the amount they were charg- 
ing their clients for their services. This 
was done so that the lawyers could be 
properly and sufficiently taxed on their 
incomes. The lawyers objected, and the 
strike, causing an entire stay of judicial 
proceedings, followed. Peace was re- 
stored by the nonenforcement of the or- 
donnance, though it was not repealed. 


Told in the City Hall. They are tell- 
ing around the Chicago city hall a new 
anecdote concerning a well-known judge 
of that city, that has to do with the ju- 
rist’s noted deficiency in the “musical 
ear.” 

It seems that the judge and his wife 
were attending: a banquet on the night 
after. the: news had come that diplomatic 
relations with Germany had been broken. 
During the dinner the leader of the or- 


chestra, catching the patriotic fervor of 
the audience, struck up “The Star-Span- 
gled Banner.” All the banqueters arose 
the moment they heard the opening 
strains of the national song. 

The judge rose slowly to his feet and 
whispered to his wife: “What are they 
standing up for? ”—Chicago Herald. 


Loves Old Glory Best. The solution 
of the parodox, “When is an American 
not an American,” has just been discov- 
ered by Benno Wieler, born in Nebraska, 
and more recently engaged as a farmer 
in Canada. 

Wieler went to Canada some years 
ago, and, in order to obtain a patent ona 
farm there, became a naturalized citizen 
of Great Britain. A few weeks ago he 
returned to this country and tried to en- 
list in the United States Marine Corps,. 
but was rejected as an alien. The Secre- 
tary of Labor was appealed to and de- 
cided that Wieler would be required to 
go through the same procedure as a for- 
eigner in order to again become a citizen 
of the United States, which he did and 
was enlisted. 

Wieler said he would not change na- 
tionalities again for a farm. 


The Why of the Whereas. This story 
was told by Governor Cox himself at the 
Chamber of Commerce banquet, states 
the Columbus (Ohio) State Journal: 

The executive requested Clerk of the 
House John R. Cassidy to prepare a bill 
which he wished to call to the attention 
of the legislature. 

In time, Cassidy, who is a former pro- 
bate judge of Logan county, returned to 
Cox’s offices and showed him his draft of 
the measure. 
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Quaint and Curious 


Did you ever sit down and try to un- 
ravel the verbal yarn balls known as “re- 
vised” statutes. 

It’s some job, as anybody but a Phila- 
delphia lawyer will admit. 

Jimmie scratched his head. “John,” he 
said languidly, “I can read every word of 
this thing—but what in the world does it 
all mean, anyway? Why don’t you write 
laws so anybody can understand ’em?” 

“Well, governor, I’ll tell you,” said the 
ex-probate judge, “y’ see if laws- were 
written so the lay mind could understand 
‘em, we lawyers would starve to death. 
That’s why the alarums, excursions, pre- 
ludes, whereas’s, and whyso’s are put in.” 


A Dumb Witness. A toy poodle con- 
victed the woman accused of stealing him 
when she was tried recently in a Phila- 
delphia court. Mrs. Rose D., who said 
she had owned the dog since he was a 
puppy, and Mrs. L., whom she charged 
with the theft, were seated in the court 
room while the dog was let out on the 
floor. “Here, Jess!” called Mrs. D., and 
the poodle jumped into her lap. “Here, 
Puppo!” pleaded Mrs. L., but she was 
ignored. The judge immediately pro- 
nounced her guilty——Boston Transcript. 


Treat "Em Rough; They Like It. The 
caveman is not extinct. Bill J. is a cave- 
man, despite the fact he wears. No. 6 
shoes and a 144 collar. Bill has a cave- 
man’s soul. 

The Chicago News justifies this state- 
ment by telling how Bill’s wife fled his 
cave, which is out in Calumet avenue. 
Bill, who drives a wagon for a grocery 
store, came home and found the cave all 
empty, the hatchets gone, and a big stone 
tablet on which were chiseled words, to 
wit: 

“Do not follow. Good-bye. Mabel.” 

Bill stared at the slab stonily and went 
forth with a paleozoic glint in his eye. 
Some nights later he connected. She, 
Mabel, was playing the piano in a State- 
street movie house. Bill spotted her. 
The show was nearly over and he waited. 
Approaching her at last, he acted silently. 
He smote his wife once, twice, and 
dragged her from the place by the hair. 


wan that,” quoth Bill, “and that, and 
that.” 
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Thus Mabel quit her job. Bill, how- 
ever, was apprehended. He appeared in 
front of Judge Mahoney with wife, who 
produced a black and blue eye, a torn lip, 
and various other bruises as evidence. 
The testimony went as follows: 

Caveman Bill—“Your Honor, my wife 
deserted me for nothing. She don’t 
know when she’s well off. I found her 
playing in a bad place. I took her away.” 

Judge—“You beat her up, Bill J.?” 

‘ Caveman Bill—‘'I did, sir, for her own 
good.” 

Judge—“Were you ever arrested be- 
fore?” 

Caveman Bill—‘No, your Honor.” 

Judge—“Mrs. J., what have you got to 
say?” 

Mrs. J.—“I'd like to go home with Bill, 
if he’ll take me. I’m sorry I done it.” 

Judge—“Call the next.” 

Exit Bill and wife. When interviewed 
in the street they were uncommunicative. 

“It was nothing at all,” said Bill, mod- 


estly. “I only seen my duty and I done 
it.” 


A Sabbath Truce. Unseen hands 
hurled bric-a-brac about the house of 
S L in Newark, N. J., a few days ago, 
and Mrs. L was even hit on the back 
with a flatiron which had no visible 
propelling power behind it. At least so 
they told the neighbors. The rumor got 
abroad that Mrs. L’s sister had cursed 
them when she died and had returned 
to haunt them; but Mr. and Mrs. L 
denied ,this, and were inclined to be- 
lieve that they had been entertaining 
the devil unawares. Hundreds of visi- 
tors came to the house with locks of 
hair of the dead, stones picked up in the 
Holy Land, and many other forms of 
Rough-on-Ghosts. At last the family 
appealed to the police to protect them 
both from the spooks that lurked within 
and the throngs that beseiged the door- 
way. A large, placid policeman kept 
guard in the house from Saturday night 
until Sunday dawn, but he came to the 
conclusion that the ghost had been tipped 
off about the place being watched, or 
else that it was no devil, but a Sabbath 
observing ghost, for he heard no sound 
save an occasional snore from the head 
of the house.—Boston Transcript. 





Raycovery av Domages forr T orrt to 
th Perrson widout Physical Injury 


BY M. R. BLOOD 


Student at “‘The Eclectic School of Law and Progress” 
Jacksonville, Florida 


Shure, bhoys, th lyers do be afther telling ye’ that a wrrong is a torrt. Tis 
th way av the docthers an th lyers to use worruds that me an ye don't be afther 
neers th maning av—then to put them in th bill—bad cess to th lot av 
them. 

Mostly, they tells ye that ye can't be afther be getting domages fer a torrt 
to th person widout physical injury; but that’t a dom’d lie, as Oi'll be afther 
proving til ye. 

Supposing a mon assault ye—assault baing a worrud lyers use when they 
mane a mon hit ye wen he didn’t; av a mon don’t assault yer body, then he 
does no assault; but ony spalpeen av a lyer will tell ye ye can get domages 
fer assault. Av ye don't belave me, jist ye look up what th judge was afther 
saying in th case av Pursell v. Horne, 3 Nev. & P. 564, th which Sorr Freder- 
ick Pollock—a broth av a bhoy, av he wor a lyer—is afther mentioning on 
pg. 223 av his worruk on Torrts, 10th ed. 

When a lyer manes a mon hit ye, he is afther calling ut a batthery. Av 
a mon hit ye, ut naden’t hurrt ye to be a batthery, for th lorr do be afther 
saying that “Th least touching av another in angerr is a batthery.""! Av I 
spit on ye, or whang th chair ye be sitting in, ut’s a batthery av I do ut in 
angerr—ony lyer will jump at th chanst to get ye domages. 

Av ye want a foine lorrsuit, an a foine big judgment to pay, jist ye put ony 
mon in prison widout due rayson—an ut matthers not whettherr ye put him 
in jail, hov him ar-rested by an orficer, or hist hould be forrce on th rroad— 
tis phwat th lyers call “‘false imprisonment.” Did ony o ye ever be afther hear- 
ing av a mon baing put in jail widout his body baing put alongside av him? 

Av a mon builds a stinking, orr a noisy, nuisance be me house, tis a torrt 
to me nose orr me earr, an Oi can get domages, orr an injunct-tion. 

Av a mon hadelessly, orr, as th lyer’s—th curse o’Crummle on th pack av 
them—wad say, nayglagently, drrop a brrick af av a building ahint me, orr a 
motorr-man run his strate carr carelessly atween me legs, and knock me down 
and skin me hale so that Oi spoil me brittches an think Oi'm badly hurrut, 
when th only rale injury is in me pants an me imag-in-a-tion, I can raycover 
domages—av Oi can get to th jury and av th dafendant be a rrich corr-porr- 
a-tion. 

Shure, bhoys, and Ameriky is a foine counthree—shud ye get a tellygram 
thot yer motherr-in-law’s passed away, when it shud be thot she’s coming to- 
day, ye can get domages fur th “mental an-gwish” ye suffer when ye find ut 
ain't so.2 Ye see, in Ameriky th tellygraf is ound by a soulless corr-porr-a- 
tion—in England be th goverr-ern-ment. Tis th jury does ut, and th judges 
do be afther agr-reeing wid them. 

An th mon thot tells ye an Oirish storry is liable for domages. 


ch Holt, Ch. J., Cole v. Turner (1705) 6 Mod. 149. 
2) Laws of Fla. Acts 1913, Chap. 6522, page, 385. 
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Mirth and motion prolong life. 


Not So Wrong. A Russian applicant 
for naturalization papers was asked, 
“What is the Constitution of the United 
States?” “Rugged and healthy,” he an- 
swered. Of course there is a laugh, but 
still he said something.—Washington 
Herald. 


Revised Law. A man sat down to 
write out a deed, and began with, “Know 
all women by these presents.” 

“You are wrong,” said a friend; “it 
ought to be, ‘Know all men.’ ” 

“Tf all women know it, all men will 
surely,” answered the other—New York 
Times. 


An Honest Juror. Tim Casey, a ju- 
ror, rose suddenly from his seat and has- 
tened to the door of the court room. He 
was prevented, however, from leaving 
the room and was sternly questioned by 
the judge. 

“Yes, your Honor, I’ll explain meself,” 
said the juror. “When Mr. Flinn fin- 
ished his talking me mind was clear all 
through, but whin Mr. Evans begins his 
talkin’ I becomes all confused an’ says I 
to meself, ‘Faith, I’d better lave at once, 
an’ sthay away until he is done,’ because, 
your Honor, to tell the truth, I didn’t 
like the way the argument was goin’.”— 
New York Times. 


Plea in‘ Avoidance. There lives in a 
small town in Virginia a darky known 
to everyone of its inhabitants by the 
name of Chris. He is of medium size 
and is perhaps about thirty-three years 
of age, but might pass for twenty. His 
duties are various. He is janitor for two 
of the banks and several stores, messen- 
ger for the postoffice for the sending of 
special-delivery letters, has a monopoly 


as a distributer of newspapers, and at 
the same time conducts an itinerant shoe- 
shining business. He is shrewd and 
witty to a degree, and is allowed many 
liberties. 

Not long since he approached the judge 
of the circuit court, a fine old gentleman 
of the elder school, and gravely present- 
ed him with a calendar. 

“Jedge,” he said, “I’se giving you 
twelve months, but I hope you ain’t 
gwine return the compliment.”—New 
York Evening Post. 


Lapse of Memory. Lawyer—You’ll 
have to sign your maiden name to this 
document, madam. 

Mrs. Casey—Shure we've been mar- 
ried so long that Oi’ve forgot it intirely. 
Phwhat was it, Pat? 

Mr. Casey—Begorra, Oi used t’be so 
attintive t’ yure cousin Kate, Oi’m for- 
gettin’ mesilf phwhich one of yez Oi 
married.—Boston Transcript. 


Good Hunting. A young Swede ap- 
peared at the county judge’s office and 
asked for a license. 

“What kind of a license?” asked the 
judge. “A hunting license?” 

“No,” was the answer. “Aye tank 
Aye bane hunting long enough. Aye 
want marriage license.”—Everybody’s 
Magazine. 


A Lucky Band. There is a police 
magistrate in a western city who is a na- 
tive of Binghamton, New York. Once 
a culprit, haled into court for drunken- 
ness, told his Honor that he had played 


in a brass band in Binghamton. 

judge discharged the prisoner. 
Now, this incident was published in 

the newspapers, and during the next six 
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months at least five other prisoners 
brought before the judge explained that 
they had played in the aforesaid band. 
The judge telegraphed to a friend back 
in Binghamton, asking how many pieces 
were in the band. The reply came back: 
“Nine.” 

Accordingly his Honor 
himself in court as follows 

“Hereafter no prisoners wil! be dis- 
charged on account of former member- 
ship in the Binghamton Band. The limit 
has been reached.” 


Lack of Confidence. <An_ individual 
called “Lije Williams’ was haled to 
court to answer a complaint arising out 
of a broken bargain. Among the wit- 
nesses called was one Steve Collins. 

“Mr. Collins,’ said the examining 
lawyer, “you know the defendant in this 
case, do you not?” 

“Oh, yes,” answered Collins. 

“What is his reputation for veracity ?” 
continued the lawyer. “Is he regarded 
as a man who never tells the truth?” 

“Waal, I can’t say that he don’t never 
tell the truth,” replied Steve, “but I do 
know that if he wanted his hogs to come 
to dinner he’d have to git somebody else 
to call ’em.”—New York “Times.” 


A Dreadful Shock. Railroad 
ney—You want damages—what ! 
there isn’t a scratch on you! 

Van Hardup—But think of the men- 
tal shock and depression at not finding 
a scratch on me after such a wreck.— 
Port Jervis Gazette. 


announced 


Attor- 
Why, 


Business Troubles. such a 
peesiness !” 

“Vat’s up?” 

“Ve soldt a man a set of teeth mit a 
gold plate for $4 down and two a veek 
und he hasn’t made de second payment.” 

‘Vy don’t you take de teeth away from 
him ?” 

“Ve can’t; he’s got lockjaw.” 
Transcript. 

One Woman's Wisdom. The Widow 
—Have you read the will? 

The Lawyer—I have tried to, but it 
is in your late husband’s handwriting and 
I can’t make anything out of it. 

The Widow—Well, if you are unable 
to make anything out of it, there can’t 


“ dy, oy, 


—Boston 


Case and Comment 


be much in it for the rest of us —Marion 
(Kan.) Record. 


Two of a Kind. Judge (to wife | 
beater )—Sixty days, and I wish that I7 
could give you more! 

i I see that | 
you and I are similarly situated at 
home !—Philadelphia Bulletin. i 


The H. C. of Paper. “Say,” snarled’ 
the irascible editor, “these Verses of | 
yours are not worth the paper they are 
written on.” “Maybe not,” replied the? 
poet, modestly. “The paper shortage is 
so acute nowadays that hardly anything} 
is worth the paper it is written on, un- 


less it is a check.”—Birmingham Age-% 
Herald. 


Had heard it before. While engaged 
in a conversation two prominent police 
magistrates began telling stories of 
funny cases that had been brought bes) 
fore them. 

“Probably the funniest I ever had, 
remarked one, “was an aged colored? 
man, bearing the earmarks of the South), 
who applied to me for a warrant. They 
offender, it seems, had been blaspheming } 
Rastus before and he had then appealed 
to me for aid. Standing before my desk 
he proceeded as follows: ti 

**Yo’ Honah, I wants a warrant for 
George Washington. He’s dat colored 
man what you told to be good two weeks 
ago, but he’s ben worse’n evah, sah. 1 
can stand him no longah.’ * 

“‘Humph, I remarked, casually 
‘Seems to me I have heard that name 
somewhere before.’ * 

. ‘Y es, sah,’ he answered, with alae 
rity, “two weeks ago, sah.’ ”—Philadel rl 
phia Press. : 


An Incautious Burglar. A man who 
is given to doing “odd jobs” about his 
house was very proud of a bit, of paints 
ing he had accomplished. 

About midnight following the comple 
tion of the outside of the house he wai 
awakened by a noise. .Creeping to th 
window, he looked out, and, to his horroty 
saw a burglar climbing up a ladder to the 
second-story window. Bi 

“Look out there!” yelled the house} 
holder, to the burglar. “Look out for, 
the paint !”—Chicago Herald. 
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